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CONSTITUTIONAL THROMBOSIS 


The illness of the governor has occasioned many inquiries as to what would hap- 
pen in the event the illness should prove fatal. At this writing the reports are most en- 
couraging for the Governor’s recovery, and a discussion of the question of a suecessor and 
the manner of his selection may happily become entirely abstract. Nevertheless, even in 
the abstract, the subject is of interest, and the unfortunate illness of His Excellency has 
focused attention upon the necessity for some clarification of the subject, either by pro- 
viding for the election by the people of a Lieutenant-Governor or by a revision of See- 
tion 19 of Article 1V of the Constitution of Florida. 


Section 19 of Artiele IV of the Constitution of Florida reads as follows: 


“In case of the impeachment of the Governor, his removal from office, 
death, resignation or inability to discharge his official duties, the powers and 
duties of Governor shall devolve upon the President of the Senate for the resi- 
due of the term, or until the disability shall cease; and in ease of the im- 
peachment, removal from office, death, resignation or inability of the President 
of the Senate, the powers and duties of the office shall devolve upon the Speaker 
of the House of Representatives. But should there be a general election for mem- 
bers of the Legislature during such vacancy, an election tor Governor to fill 
the same shall be had at the same time.” 


A study of the foregoing Section of the Constitution gives rise to the following ques- 
tions: 
QUESTION I 


DOES THE PRESIDENT OF THE SENATE ACTUALLY BECOME 
GOVERNOR, OR DOES HE, AS SUCH PRESIDENT OF THE SENATE, 
MERELY DISCHARGE THE DUTIES OF THE OFFICE OF GOVER- 
NOR? 

QUESTION II 


DOES THE TITLE OF THE OFFICE OF GOVERNOR VEST IN 
THE PERSON WHO IS PRESIDENT OF THE SENATE AT THE TIME 
A VACANCY OCCURS IN THE OFFICE OF GOVERNOR, OR DO THE 
POWERS AND DUTIES ONLY OF THE GOVERNOR FALL UPON EACH 
SUCCEEDING PRESIDENT OF THE SENATE AS AN INCIDENT TO 
THE LATTER OFFICE? 
QUESTION III 


DOES THE PRESIDENT OF THE SENATE, WHILE ACTING AS 
GOVERNOR, DRAW THE SALARY OF THE PRESIDENT OF THE SEN- 
ATE OF $6.00 PER DAY OR DOES HE DRAW THE SALARY OF GOV- 
ERNOR OF $7,500.00 PER YEAR? 


QUESTION IV 


WOULD THE PRESIDENT OF THE SENATE, WHILE DISCHARG- 
ING THE DUTIES OF GOVERNOR, SIGN PUBLIC DOCUMENTS AS 
GOVERNOR, CR WOULD HE SIGN THE SAME AS PRESIDENT OF 
THE SENATE EX-OFFICIO GOVERNOR? 
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QUESTION V 


WOULD THE PRESIDENT OF THE SENATE UPON WHOM THE 
DUTIES OF GOVERNOR HAD DEVOLVED CONTINUE TO ACT AS 


PRESIDENT OF THE SENATE AND HOLD THE OFFICE OF A SENA- 
TOR 


It is proposed to discuss, but not necessarily correctly to answer, the foregoing ques- 
tions in the order in which they are set out hereinabove. 


QUESTION I 


DOES THE PRESIDENT OF THE SENATE ACTUALLY BECOME 
GOVERNOR, OR DOES HE, AS SUCH PRESIDENT OF THE SENATE, 
MERELY DISCHARGE THE DUTIES OF THE OFFICE OF GOVERNOR? 


This question seems to be easily answered. From a reading of Section 19 of 
Article IV of the Constitution it will be observed that upon the death or other cireum- 
stance creating a vacancy in the office of Governor only the powers and duties of Gov- 
ernor devolve upon the President of the Senate and that he does not succeed to the of- 
fice of Governor. He does not become Governor but as President of the Senate there 
are cast upon the office of the Senate President the additional responsibilities of dis- 
charging the powers and duties of the Governor. 


This conclusion is fortified by the last sentence in the Section aforementioned which 
treats the office of governor as a “vacancy.” It expressly says that “should there be a 
general election for members of the Legislature during such vacancy, an election for gov- 
ernor to fill the same shall be had at the same time.” Certainly there could be no vacaney 
if the office had been filled. There could be no vacancy if the individual who was Presi- 
dent of the Senate when the vacancy occurred had succeeded to the office or had ae- 
quired the title thereto. A further study of other sections of the Constitution strengthens 


the conviction that the title to the office of Governor can be conferred only by means of 
an election by the people. 


Section 19 of Article IV., above quoted, is not the only section of the Constitution 
that has reference to the status of the President of the Senate or the Speaker of the 
House of Representatives in case of a vacancy in the office of Governor. Section 3 of Ar- 
ticle IV, which states also the qualifications of the Governor, provides that the limita- 
tions “shall not apply to the President of the Senate or Speaker of the House of Rep- 
resentatives when, under this Constitution, the powers and duties of Governor shall de- 
volve upon them.” We must conclude that the framers of the Constitution advisedly used 
the expression “the powers and duties of Governor shall devolve” when we find that 
expression appearing in two separate sections of the Constitution. It is noteworthy 
that if the framers of the Constitution had intended that the President of the Senate 
should succeed to the office of Governor and actually become Governor it would have 
been a very easy matter to have so stated. We must conclude, therefore, that the 
President of the Senate never actually becomes Governor but only discharges the duties 
of Governor while vacancy exists and that the vacaney is not filled except by an election. 


QUESTION II 


DOES THE TITLE OF THE OFFICE OF GOVERNOR VEST IN THE 
PERSON WHO IS PRESIDENT OF THE SENATE AT THE TIME A 
VACANCY OCCURS IN THE OFFICE OF GOVERNOR, OR DO THE 
POWERS AND DUTIES ONLY OF THE GOVERNOR FALL UPON EACH 
SUCCEEDING PRESIDENT OF THE SENATE AS AN INCIDENT TO 
THE LATTER OFFICE? 


This question has largely been answered in the foregoing discussion to the effect 
that the President of the Senate acquires no title to the office of Governor but dis- 
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charges the duties of Governor as an incident to the office of President of the Senate, 
but further support is found for this conclusion in Section 19 of Article IV in the 
provision that in the case of the impeachment, removal from office, death, resignation, 
ete., of the President of the Senate “the powers and duties of the office shall devolve 
upon the Speaker of the House of Representatives.” 


If the individual who was President of the Senate actually became Governor, in 
the event of a vacancy, and succeeded to the title to the office of Governor he would 
be obliged to resign as a Senator and automatically would no longer be President of 
the Senate for the reason that under Section 7 of Article III of the Constitution of 
Florida no person holding a lucrative office or appointment under the United States 
or the State of Florida shall be eligible to a seat in the Legislature. In short, a member 
of the Senate could not hold the office of Governor and still be a member of the Senate, 
and vice-versa. Therefore, if the President of the Senate succeeded to the title of the 
office of Governor he would be foreed to resign as a Senator and as President of the 
Senate. Whereupon a new President of the Senate would be elected while the former 
President was holding the office of Governor. In that eventuality the death, resignation, 
or impeachment of the new President of the Senate would not create a vacaney in the 
office of Governor if it had been permanently filled by the former President of the 
Senate, and the provision of Section 19 of Article IV for the devolution of the duties 
of Governor upon the Speaker of the House of Representatives in the event of the 
death, resignation, or impeachment of the President of the Senate would be utterly 
meaningless unless it had been contemplated that the office of President of the Senate 
automatically carried with it, and as an incident thereto, the duties and powers of the 
Governor in case the office of Governor became vacant. 


The Constitution clearly indicates, therefore, that in case of a vacancy in the office 
of Governor the duties of that office become an incident, or an adjunet, to the office 
of the President of the Senate and that whoever holds the office of President of the 
Senate would “for the residue of the term” discharge the duties of Governor merely by 
virtue of his office as President of the Senate. 


The record of the Constitutional Convention of 1885 as it relates to the passage 
of Section 19 of Article IV is enlightening as indicative of the intent of the framers 
of the Constitution. We find these proceedings in the record relating to said Section 19: 


“Mr. Yonge offered the following amendment and offered its adoption: 


“After the word ‘Representative’ in the 6th line insert the following: ‘and when 
the President of the Senate or the Speaker of the House shall be ealled upon to discharge 
the duties of Governor, he shall cease to be a member of the Senate or House, as the 
ease may be;’ 


“Which was not agreed to. 
“Section 19 was declared adopted as reported by the Committee.” 
(See page 121 of the Proceedings of the Constitutional Convention of 1885.) 


Thus it was that the Constitutional Convention, after having previously provided that 
a member of the Legislature could not hold two lucrative positions under the State 
government, expressly refused to provide that the President of the Senate or the Speaker 
of the House should cease to be a member of the Senate or House as the case might be. 
This conclusion could only have been arrived at in the thought that the President of 
the Senate or Speaker of the House would not succeed to the office of Governor, or 
hold the title thereto, but would merely have additional duties and responsibilities cast 
upon him in ease of a vacancy in the office of Governor. 


QUESTION III 
DOES THE PRESIDENT OF THE SENATE, WHILE ACTING AS GOV- 
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ERNOR, DRAW THE SALARY OF THE PRESIDENT OF THE SENATE 
OF $6.00 PER DAY OR DOES HE DRAW THE SALARY OF GOVERNOR 
OF $7,500.00 PER YEAR? 


This question would be of more importance to the President of the Senate in case 
of a vacancy than to the public. The Constitution of the State of Arkansas and several 
other States have express provisions therein that the duties, powers, and emoluments 
of the office of Governor shall devolve upon the President of the Senate or Speaker 
of the House, but the Constitution of Florida is silent on the question of emoluments. 
The answer to this question is not made evident by a study of the Constitution. If it be 
true that the President of the Senate discharges the duties of the office of Governor 
as an ineident to the office of President of the Senate, and if it be true that he remains 
a member of the Senate, and since as such he cannot hold another lucrative office of 
the State government, it would seem that he might only draw the salary of President of 
the Senate, that is, the sum of $6.00 per day for sixty days. On the other hand, we 
find that not only the duties of the Governor devolve upon him but the powers also, 
and since the Governor is empowered by law to draw $7,500.00 per year it would not 
be an unreasonable construction of the Constitution to hold that under the powers of 
the Governor to receive a fixed compensation he who discharged the duties of the office 
and had conferred upon him the powers of that office could draw its compensation. 
Under the Constitution, the Senate is in session sixty days every two years. It would 
seem quite unreasonable to expect the President of the Senate to discharge the duties 
of the office of Governor for $360.00 for each biennium. 


QUESTION IV 


WOULD THE PRESIDENT OF THE SENATE, WHILE DISCHARGING 
THE DUTIES OF GOVERNOR, SIGN PUBLIC DOCUMENTS AS GOV- 
ERNOR OR WOULD HE SIGN THE SAME AS PRESIDENT OF THE 
SENATE EX-OFFICIO GOVERNOR? 


Assuming that the conclusions hereinabove set forth are correct that the President 
of the Senate would not actually become Governor but as such President would discharge 
the duties of Governor as an incident to his office, it seems apparent that since he 
would not be Governor he would be unauthorized to sign documents as Governor, and 
that he would sign documents as President of the Senate ex-officio Governor. 


QUESTION V 


WOULD THE PRESIDENT OF THE SENATE UPON WHOM THE 
DUTIES OF GOVERNOR HAD DEVOLVED CONTINUE TO ACT AS 
PRESIDENT OF THE SENATE AND HOLD THE OFFICE OF A SEN- 
ATOR? 


This question has been incidentally discussed hereinabove, and the writer has reached 
the definite conclusion that the President of the Senate would continue to be President 
of the Senate as well as Acting Governor, and that if he should resign as President 
of the Senate or as a Senator, the duty of acting as Governor would then fall upon 
his suecessor as President of the Senate, or, under certain circumstances, the Speaker 
of the House of Representatives. This conclusion is obliged to be correct if the duty of 
acting as Governor arises out of and attaches to the office of President of the Senate. 
Unquestionably one who was President of the Senate and who also had the duties of 
Governor cast upon him would be an exceedingly busy official. As a practical matter 
a President pro tempore of the Senate would necessarily be called upon to preside over 
the Senate a greater part of the time while the Senate was in session, and in this way 
the duties of presiding over sessions of the Senate could in the main be taken off the 
shoulders of the President of the Senate. 


The reasoning hereinabove set forth has been drawn from the wording of the State 
Constitution. There are no decisions of the Supreme Court of Florida construing Section 
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19 of Article IV of the Constitution that throw any light upon the question discussed, 
but there are numerous authorities from other States dealing with similar provisions in 
State Constitutions which support the conelusions set forth above. One of the leading 
cases is that of FUTRELL vs. OLDHAM, 107 Ark. 386, 155 S. W. 502, Ann. Cas. 
1915A, 571, which construes a section of the Arkansas Constitution whieh in substance 
is similar to Section 19, Article IV of the Florida Constitution. In the Arkansas case 
Governor Joe Robinson resigned as Governor to take the office of United States Senator. 
At the time of the resignation of the Governor, Honorable W. K. Oldham was the 
President of the Arkansas Senate and entered upon the discharge of the duties of 
Governor. At the end of the next legislative session Honorable J. M. Futrell, a State 
Senator, was elected President of the Senate and qualified as such. Mr. Futrell brought 
a proceeding against Mr. Oldham in the nature of an action in quo warranto to determine 
whether the duties of Governor should devolve upon the newly elected President of the 
Senate, Futrell, or Mr. Oldham, who was President of the Senate at the time of the 
vacaney caused by the resignation of Governor Robinson. 


The pertinent provision of the Arkansas Constitution (Article 6, Section 12) 
was as follows: 


“Tn the ease of the death, conviction on impeachment, failure to qualify, resigna- 
tion, absence from the State or other disability of the Governor, the powers, 
duties and emoluments of the office for the remainder of the term, or until 
the disability be removed, or a Governor elected and qualified, shall devolve 
upon and accrue to the President of the Senate.” 


Article 6, Section 13, which was another related section, provided: 


“Tf, during the vacancy of the office of Governor, the President of the Senate 

shall be impeached, removed from office, refuse to qualify, resign, die or be 
absent from the State, the Speaker of the House of Representatives shall in 
like manner administer the government.” 


In a well-reasoned opinion of the Supreme Court of Arkansas we find the following 
pertinent holdings: 


“The case turns on the question, whether, on the resignation of the Governor, 
the then incumbent of the office of President of the Senate succeeded to the 
vacated office, or whether merely as such President of the Senate the powers, 
duties and emoluments of the office of Governor devolved upon him while he 
remained President. 


“It is contended on behalf of the defendant that the words, ‘President of the 
Senate,’ in section 12, article 6, of the Constitution, are used as descriptive of 
the person designated to exercise the powers, perform the duties, and receive 
the emoluments of the office of Governor for the remainder of the term or until 
a Governor be elected, and that the office itself devolves on that person for and 
during the period named. * * * The language of the Constitution seems plain. 
It specifies that in the contingency named, ‘the powers, duties and emoluments 
of the office * * * shall devolve upon and acerue to the President of the Senate.’ 
The other quoted section provides that the President of the Senate, ‘in the case 
of a vacancy in the office of Governor, shall perform the duties and exercise 
the powers of Governor.’ Not that the President of the Senate shall succeed 
to the office of Governor; nor that the office itself shall devolve upon him, 
but merely that he shall exercise the powers and perform the duties of the 
office during the period of vacancy, and that the emoluments of the office 
shall acerue to him during that time. That is to say, he acts as Governor 
and receives the emoluments of that office merely by virtue of his office as 
President of the Senate, and does not actually become Governor. The vacancy 
in the office continues until a Governor is elected by the people, either at a 
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special election called for that purpose or at the next regular election, in the 
event that the vacancy occurs more than twelve months before the expiration of 
the term. That could not be so if the office was actually filled by the person 
who was then President of the Senate, for in that event there would be no 
vacancy, and other words would have been employed by the framers of the 
Constitution to convey the intended meaning. * * * Again, it refers to the 
President of the Senate eo nomine after the vacancy has occurred, and he had 
entered upon the discharge of the duties of Governor, thus showing that he 
has succeeded to the office and become Governor de jure, why refer to him as 
President of the Senate? Now, it is certain that there can not be two Presidents 
of the Senate at the same time, for the term of one incumbent of that office 
ends when that of his successor begins. * * * So, if the person discharging for 
the time being the duties of Governor is still President of the Senate, he can 
not be Governor. He may exercise the powers of the latter office—‘exercise 
the office of Governor,’ as it is otherwise expressed in another section, but’ 
he does not fill the two office. * * *” 


“Learned counsel for defendant stress the words, ‘for the remainder of the term,’ 
used in this section of the Constitution, as indicative of an intention to cast 
the office itself upon the person who happened to be President of the Senate 
at the time the vacancy occurs. These particular words were, we think, used 
merely to specify the period during which the duties of the office shall be dis- 
charged and the emoluments enjoyed, in case the vacancy occurs within twelve 
months before the expiration of the term. They have no other significance, 
and can not serve to force or induce the construction of the preceding words 
to be merely descriptive of the person designated to succeed to the office of 


Governor.” 
* * * 


“The result of our construction of the Constitution is that, the duties of the 
office of Governor, during a vacancy in that office, devolve upon the incumbent 
of the office of President of the Senate, and that a change in the incumbency 
of that office works a change in the performance of the duties of the office 
of Governor. When another President of the Senate is elected during a 
vacancy in the office of Governor, the duties of the latter office devolve upon 
him from the time of his election and qualifications as president.” 


The same questions here under discussion came on for determination in the State 
otf New Jersey under the case of CLIFFORD vs. HELLER, 63 N, J. L. 105, 57 L. R. A. 
312, 42 Atl. 155. In that case the Governor resigned and the President of the Senate 
began to exercise the powers of Governor, but thereafter resigned his office as Senator, 
whereupon the Speaker of the House of Representatives asserted his right to discharge 
the duties of Governor, basing his claim upon the fact that the resignation as Senator 
vacated the office of President of the Senate, and that the duties of the office of 
Governor then devolved upon the Speaker of the House. The language of the New 
Jersey Constitution is quite similar to the language of the Florida Constitution. In 
the above case the New Jersey Court said: 


“The provision is, that, in case of the resignation of the Governor, the powers, 
duties and emoluments of the office shall devolve upon the President of the 
Senate, and not that the President of the Senate shall thereby become Governor, 
and hold the title to the office until another Governor is elected. If the framers 
ot the fundamental law had intended to transfer the President of the Senate 
to the executive chair, and thereby to vacate his office of Senator, it is reason- 
able to believe that they would have said so in no uncertain language. The 
language used is not ambiguous. It deciares that the powers, duties, and 
emoluments of the office shall devolve on the President of the Senate; it does 
not confer upon him the title of the office. The President of the Senate exer- 
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cises the powers of the Governor; the President of the Senate performs the 
duties of the Governor; the President of the Senate receives the emoluments 
of that office. He is still President of the Senate, with the added duties required 
of the chief executive imposed upon him. There is no language in the Consti- 
tution from which it can reasonably be inferred that his office of President of 
the Senate was to be vacated. He retains his office of Senator; and as Presi- 
dent of the Senate, and not as Governor, he exercises the added powers and 
performs the superimposed duties.” 


See also the following cases: PEOPLE vs. CORNFORTH, 34 Colo. 107, 81 Pae. 
871; STATE vs. SADLER, 23 Nev. 356, 47 Pae. 450; PEOPLE vs. BUDD, 114 Cal. 
168, 45 Pace. 1060, 35 L. R. A. 46; STATE vs. STEARNS, 72 Minn. 200, 75 N. W. 210. 
See also the specially concurring opinion of Justice Bennett in the ease of STATE ex rel. 
ROBERTS, DISTRICT ATTORNEY, vs. OLCOTT, 94 Ore. 633, 187 Pac. 286. 


The writer does not intend that this article shall be a complete or thorough brief 
of the questions herein discussed, but it is safe to say that the great weight of authority 
supports the conclusions herein set forth, and where different results have been reached 
in other adjudicated cases the constitutional provisions were materially different from 
the provisions in the Florida Constitution. 


The writer reaches the following conclusions : 


1. That should a vaecaney occur in the office of Governor during the first two 
years of the Governor’s term and prior to the General Election in November of the 
second year, the President of the Senate would discharge the duties of the office until 
a Governor was elected at the General Election. 


2. Should there be a vacancy in the office of Governor during the first two years 
of a Governor’s term and the vacaney should not oceur until after the General Election 
in the second year, the then President of the Senate would discharge the duties of the 
office of Governor until the meeting of the regular session of the Legislature in the 
Governor’s term, and the President of the Senate elected at such session would thereupon 
discharge the duties of the office of Govrnor until the end of the term, unless, of course, 
that President of the Senate should die or resign, in which event the Speaker of the 
House would thereupon succeed to the duties of the office. 


3. That in case of a vacancy in the office of Governor there would be no Governor 
until and unless there was an election of a Governor at a General Election held in 
November of the second year of the term of such Governor. 


4. That the President of the Senate does not become Governor but remains as 


President of the Senate and discharges the duties of Governor as President of the Senate 
ex-officio Governor. 


5. That if he were to resign as a Senator he could no longer discharge the duties 
of the office of Governor. 


6. That one who as President of the Senate or Speaker of the House of Representa- 
tives discharges the duties of the office of Governor during the vacaney would, of course, 
be eligible to election for the sueceeding term as Governor since such President of the 
Senate or Speaker of the House never in law actually was Governor. 


7. That the President of the Senate or Speaker of the House of Representatives 
discharging the duties of Governor might be entitled only to draw compensation of six 
dollars per day since he functions as a Senator and not as a Governor. 


The perplexities that could develop in the event of a vacancy in the office of a 
Governor call for a consideration by the Legislature of the advisability of clarifying 
the organic law on the subject by amending the Constitution so as to create the office 
of Lieutenant-Governor whom the people should have a voice in selecting, or by a 
clarification of the Constitutional provision so as to provide a successor with a title 
to the office of Governor in case of a vacancy. 
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NOTES ON INHERITANCE TAXATION 


By ELDRIDGE HART, Winter Park, Florida 


PART TWO 


In working out any “Estate Conservation Program” it must be kept clearly in 
mind that no approach towards “tax avoidance” should in any manner be contemplated. 
The law adequately provides for sound, rational and legal methods of protecting an 
Estate against the ravages of undue administrative costs and Estate tax burdens at time 
of death of a testator. With the exception of a few topies, the Federal Courts, Board 
of Tax Appeals and the United States Supreme Court have passed upon countless eases 
which illustrate the most beneficial as well as equally sound programs which can be 
utilized for the protection of any Estate coming within the net valuation required under 
both a State and Federal Inheritance Tax Law. 


One of the most vicious types of Estate depletion is caused by the “do nothing” 
policy. The penalty of such inactivity has been so frequently illustrated in either the 
small, medium and large estates as to obviate any argument about the fallacy of such 
inactivity by anyone who has accumulated even a modest estate. Furthermore, any 
such inactivity or “do nothing” attitude accumulates to a point of serious curtailment 
of an estate which in most every instance could have been protected and saved from 
penalties thereby created because of failure to work out an intelligent analysis and 
solution of the needs which each and every case requires. 


As stated by one authority: 


“Each transfer of property by last will and testament or by suecession subjects 

it to expropriations by way of estate and inheritance taxes, except to the extent 
that it is exempted from such taxation by special provisions of the taxing 
statutes. The repetition of these assessments, as an incident of transfer by 
will or by succession, may largely consume an accumulation of wealth in a 
relatively short span of years. Gifts to prospective heirs during the lifetime 
ot the estate owner, except those made in contemplation of death or in which 
the donor retains too great a degree of control, will, of course, reduce the 
amount of inheritance and estate taxes ultimately assessed. Gifts to a trust 
are the equivalent of gifts to the beneficiaries of the trust. 


“Even where gifts reduce these death taxes they must be repeated in sue- 
cessor generations or ownerships, unless the original gift takes the form of a 
trust with income only to the immediate generations and the final distribution 
deferred as long as legally possible. The statutes against perpetuities in the 
several States define the maximum time during which real and personal property 
may be held in trust. Within these limits of time, and other conditions of 
limitation iaid down by the statutes, successive transfers are avoided by trustee- 
ships, the ownership remaining vested in the trustees, or in the successors in 
trust, until the termination of the trust. Each transfer avoided means the 
avoidance of expropriations for estate and inheritance taxes. 


“The gift reaches its greatest usefulness when combined with trusteeship for 
beneficiaries in concurrent and future generations, within the limits prescribed 
by the statutes against perpetuities.” (C. M. Winslow, C.P.A.) 


In many eases estate owners have periodically set aside and built up a consid- 
erable unit of liquid and marketable securities for immediate use by their executors 
in paying estate taxes and administrative costs immediately upon the death of the 
testator. While this is a very worthwhile and commendable bit of foresight, and has 
some of the elements of the principles of conservation, particularly as it may eliminate 
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and conserve prospective losses consequent upon any forced liquidation of other 
assets under unfavorable market conditions, nevertheless it results too often in an 
expensive resultant for the simple reason that it increases the net corpus of the estate 
upon which the taxable rates are based. Furthermore, such a program is the aecept- 
ance of the minimum taxes as an inevitable and irreducible factor, and results in a 
somewhat expensive means of meeting such liabilities when they mature after death. 


Such a fund, for the intended purpose of meeting the payment of taxes, could 
perhaps be more advantageously worked out by perfecting exemptions rather than 
running the risk of increasing the value of the net corpus of an estate which might 


result from a quick inerease in the value of such block of securities, as of date of 
death of estate owner. 


THE MEDIUM OF INSURANCE IN ESTATE CONSERVATION: 


There are many advantages to be had thru proper insurance programs, which 
not only provide liquid funds on the date of death of the owner of an estate for the 
immediate availability of cash to pay inheritance transfer taxes, but which can also 
be correctly set up so as to provide estate conservation benefits as well. Many of these 
plans do not require medical information or examination, contrary to the general 
impression of men and women along in years, and some are available without age limit. 


In a comparatively recent case it was held that where the proceeds of insurance 
were payable to a Trust, under an instrument authorizing the Trustee to purchase assets 
of the Estate with the proceeds of the life insurance policy, the Court held such pro- 
vision was not sufficient to make them a part of the taxable estate, since the estate 
was not enriched by the process. (F. B. Wells v. Comm. of Internal Revenue, CCA-8, 
63 Fed. (2d) 425.) Even tho this was primarily an income tax case and the decision 
was reversed by the Supreme Court, there was no reference to this phase of the estate 
taxes as dieussed by the Court of Appeals. It is essential that in such Life Insurance 
Trusts as illustrated by the foregoing, there must be a complete divesting from the 
owner of the estate of all incidence of ownership in the policy, even tho the insured 
pays the premium, since when this is done the proceeds probably will not be taxable as 


part of the estate, because it merely provides a liquid medium of realization from the 
estate itself. 


It should be remembered also that Insurance proceeds payable to named beneficiaries 
in excess of $40,000 are included in the gross estate of the insured even when the 
premiums on same were paid out of community property. (90 Fed. (2d) 981.) A 
eareful check-up of the status and possibilities of insurance already owned thru acquisi- 
tion during the early and middle years of life, cannot be too strongly urged. This 
analysis should be made by a tax authority. 


Care should also be exercised in setting up such Insurance Trust programs, so 
that Section 167 of the Revenue Acts of 1934 and 1936 is not overlooked. This section 
provides :— 


“Where any part of the income of a Trust .. . is, or in the diseretion of the 
grantor or of any person not having a substantial adverse interest in the dis- 
position of such part of the income may be, applied to the payment of premiums 
upon policies of insurance on the life of the grantor .. . then such parts of the 
income of the Trust shall be included in computing the net income of the grantor.” 


The most salient factor involved in using any program of life insurance as a medium 
of estate conservation is the element of “Legal incidence of ownership therein.” Treasury 
Department Articles 25, 26 and 27 of Regulation 80, 1937 Edition, recite the essential 
component parts making up this legal “incidence of ownership,” yet in -comparison 
with Regulation 70 relative to the same passage in the law, as well as several recent 
Court decisions, it is to be noted that far greater emphasis is now placed upon the 
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possession of legal incidence of ownership of the insurance policy rather than upon the 
source or derivation of the payment of the premiums thereon. 


The Treasury Department has until comparatively recently been contending that 
“the decedent possesses a legal incidence of ownership if the rights of the beneficiary 
to receive the proceeds are conditioned upon the beneficiary surviving the decedent.” 


It was also recently held in May Billings, et al., Exrs., 35 BTA 1147 that where 
the retention of the right to say how the proceeds of an insurance policy taken out 
in 1918 shall be paid to an irrevocably named beneficiary, such is not a legal incidence 
of ownership, and the policies are not includible in the gross estate. The Commissioner 
of Internal Revenue has acquiesced in this decision. (IRP 16-31-8851.) In another 
case it was held that the proceeds from an insurance policy did not become part of 
the decedent’s gross estate where he did not have the right to change the benificiary. 
The Court therein stated that where the right to change the benificiary was not reserved 
by the insured, the beneficiary acquired a vested interest in the policy under the law 
of Pennsylvania. (Pennsylvania Company for Insurance, et al., Exrs., v. Commissioner 
of Internal Revenue, 79 Fed. (2d) 293, reversing 29 BTA 1306, and the U. S. Supreme 
Court has denied certiorari thereon. (56 S. Ct. 310.) For illustration of changing 
beneficiary by joint action of insured and beneficiary see Comm. v. Sharp et al., 91 F 
(2d) 804—Helvey v. City Bank Framers Trust, 56 8. Ct. 70. 


Tho it may seem that the returns or dividends received by the donor on a life insur- 
rance policy are in the nature of “the right of the insured or his estate to its economic 
benefits,” nevertheless, the Board of Tax Appeals has held that such an interest as this 
in a policy did not bring it within the taxable estate. (E. K. Parker, et al., Trustees, 


30 BTA 342.) This ease has not been acquiesced in, however, by the Commissioner of 
Internal Revenue. 


It is to be particularly noted that the assignment of an insurance policy “in con- 
templation of death” is includible in the gross estate as such a transfer. Billings, et al., 
Exrs. 35 BTA 1147. 


It might be said, therefore, in view of the law and Regulations cited, that where 
the insured pays the premiums on his own life, but possesses no incidence of ownership 
in the policy, which is owned absolutely by the beneficiary, then the proceeds are not 
subject to Federal Estate taxes, unless the policies were assigned or the beneficiary 
errevocably designated in contemplation of death, or to take effect in possession or 


enjoyment at or after death, within the provisions of the general council’s memorandum 
No. 16932. 


Likewise, where a wife out of her separate estate pays the premiums on the life of 
her husband, with her being the beneficiary, the proceeds are not taxable unless he 
possesses legal incidence of ownership in the policy at the time of his death. 


If the husband transfers insurance to his wife which has been taken out on his 
own life, such transfer is a gift, unless an actual and adequate consideration passes 
between them. In such a ease there is a gift tax involved if the value of the policies 
exceeds the gift tax exemption. The measure of the value of the policies is their cash 
value as set forth in the contract of insurance with adjustments for returned premiums, 


In the case of Guaranty Trust Co. of N. Y., et al. (Lustig Estate) 33 BTA 1235, 
it was held that the phrase as to the beneficiary surviving the insured, does not constitute 
a condition precedent to the vesting of the beneficiary’s interest in the policies. Contrari- 
wise, the title and possession of the beneficiary were determined and became fixed under 
the terms of the policies and assignments thereof beyond the power of the insured to 
affect same before his death, and thereby ended a possibility which might have occurred. 
Such designation, therefore, is not ground for inclusion of proceeds of the insurance in 
the decedent’s gross estate. 
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Attention is also called to the fact that the portion of proceeds of insurance pur- 
chased by premiums paid by beneficiary is held not taxable in decedent’s estate, the 
assured. (Walker v. U. S.- CCA-8, 83 F (2d) 103.) This ruling is in aceord with Reg. 
70 Article 25, but in conflict with Reg. 80 Articles 25-27. 


It is also interesting to note that after an insured has irrevocably designated the 
beneficiary, the value of the annuity portion under an insurance policy cannot be included 
in insured’s gross estate. (Levy Estate v. Comm. CCA-2, 65 F (2d) 412.) 


It is quite apparent that Treasury Decision No. 1272 is now voided by reason of 
the ruling in the case of Higgins v. White (Mass. Fed. D. Ct.) wherein a husband created 
a Trust and then placed securities therein and took out an insurance policy on his wife, 
with directions that the Trust use the income to pay the premium. Likewise the wife 
created a Trust and placed securities therein and took out insurance on the life of her 
husband and directed the Trust to use that income to pay premiums on the life of the 
said husband. The income was taxable to each of the Trusts, and is then used to pay 
insurance premiums, thus providing a method for dividing taxable income, while at the 
same time such income is creating insurance of considerable value for any future bene- 
ficiaries. The conflict between the District Court and the first Cireuit Court was recon- 
ciled by the final decision of the Cireuit Court holding that the Trusts were irrevocably 
defined by the Tax Law itself. Therefore, the above program is suitable in certain 
types of Estate Conservation. This program has likewise been upheld in the case of 
Blumenthal, 30 BTA 591, and Baldwin Estate, 36 BTA 364. 


There are so many variables approved thru the medium of insurance and annuities, 
or combinations thereof, that further discussion is obviously unnecessary. Each case 
should be worked out in full consideration of the needs of and desires of the estate owner, 
depending of course on the desires to be satisfied as well as the sufficiency of the instru- 
ments required in complying with the prerequisite of the basic tax laws. In many 
instances the combination of gift, insurance and annuity program is more suitable than 
the Trust medium. 


The essential factors to note in any case are those pertaining to any assignment 
of the policy “in contemplation of death,” and, secondly, that annuity contracts have 
been held not to be life insurance for Federal and State tax purposes. The present 
worth, however, at date of decedent’s death does not constitute part of the gross estate. 
(Guaranty Trust Co., Exrs. (1929) 16 BTA 314, reversed CCA 2 by stipulation.) 
And likewise, accident insurance and proceeds of accident policies and life policies with 
double indemnity provisions in case of death are includible under the provisions of 
Section 302 Acts of 1924, and there is nothing, apparently, to justify their exclusion 
even under “the general rule of revolving doubts in the construction of tax statutes 
against the Government and in favor of the taxpayer. (See 15 BTA 635.) In any 
event, insurance policies should always be carefully drawn in order that all benefits 
available under the estate tax law as well as savings on current income tax programs, 
can be adequately protected. 


Many attempts have been made to create Annuity Insurance Trusts thru particular 
provisions of a Will. In most every case such efforts were not only futile but costly. 
The obvious reason being that testators do not realize, and attorneys likely to overlook 
the fact that Federal Death Taxes are not in legal concept a tax on property, but an 
excise upon its transfer. It is only by “reduction of estate values while living,” andi 
the doing so by means of complete transfer over to recipient or donee without color 
of control therein, as well as beyond the limitations defined within the law governing 
“contemplation of death,” that any true conservation will be realized or minimizing of 
death taxes be accomplished. Even the dissent of a widow to take under her husband’s 
will and her election to take dower interest, might frequently defeat the testator’s plans 
for specific provisions for payment of required taxes, in whatever manner so provided, 
unless care is exercised in drawing the will. This was clearly illustrated recently (Oct. 
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1936) in the case of Murphy v. Murphy (Fla. 170 So. 856, note 1 p. 869) wherein 
a specifie provision in the will directed the payment of “federal and state inheritance, 
transfer, estate, succession, legacy, death and other taxes” to be made out of “the 
residuary estate.” The results of the widow’s election not to take under the will caused 
other beneficiaries a reduction in their half interest under the estate division, as well 
as the widow’s because each half was reduced by its proportionate share of estate and 


inheritanee taxes even tho the testator had attempted to provide against such result 
in his will. 


Intra-family annuities and the “family corporation” are sometimes used in estate 
planning, and while they have some merits, the intricacies of setting them up correctly 
are sufficiently involved as to make their practicability questionable. 


Where, for illustration, a father transfers to his son stocks, bonds, real estate, or 
mortgage investments, in return for which the son agrees to pay a fixed periodical income 
to the father as long as the father lives, the property so transferred, vests immediately 
in the son, and thus reduces the taxable net estate of the parent, thereby showing a 
saving on Inheritance Transfer Taxes. 


One of the essential elements to be noted in such a program is the effect it would 
have on the income taxes to the annuitant as well as any proportionate share affecting 
the donee. Likewise, the annuity value calculations have been promulgated by the 
Treasury Department (Article 10) (i) (3) Reg. 80 (1937) as follows: 


“If the time of payment or of payments if dependent upon the continuation of 
or termination of more than one life, or there is a term-certain coneurrent with 
one or more lives, a special computation may be stated to the Commissioner 
who will furnish the applicable factor, provided such request is made suffici- 
ently in advance of the due date of the return. Such requests must fully dis- 
close all relevant facts. The date of birth of each person, the duration of 
whose life may affect the value of the interest, should be established by affidavit.” 


Care should be noted also in such programs as to protect against the situation 
where the death of the annuitant does not terminate the agreement, since the payments 
would continue to successor beneficiaries until such a time as the original consideration 
had been returned, and it may thus happen that no taxable gain or deductible loss is 
secured under such conditions, while at the same time, the commuted value of the 
remaining installments would be subject to estate taxes as part of the annuitant’s estate. 
Intra-family annuity plans can be devised so as to eliminate the payment of the Gift 
Taxes. Nevertheless, as the consideration for the annuity is excessive, such excess 
has been held and construed as a gift, and likewise taxable. 


The “family corporation” is best illustrated in the case of Mary duPont Laird v. 
Commissioner of Internal Revenue, 85 Fed. (2d) 598. 


Additional caution should also be exercised in preparing “insurance program” 
for Estate protection in order that all phases of the law which “include” their value 
in an Estate, are not overlooked. The most recent case (Estate of W. D. Boswell, 37 
BTA 144) elucidates some essential considerations :— 


“Whether or not the proceeds of these policies are to be included in the gross 
estate depends, regardless of the time or terms of their issuance, upon whether 
decedent had any interest in them at the time of his death. ‘The statute requires 
the inclusion in the gross estate of the decedent of the proceeds of any policy 
* * * not receivable by or for the benefit of decedent’s estate * * * regardless 
of when the policy was * * * issued, if the decedent possessed at the time of his 
death any of the legal incidents of ownership” Reg. 80, Art. 27. That this 
qualification is intentional and restrictive appears from the elimination, at the 
time of its adoption, of a previous reading: ‘However, irrespective of the reten- 
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tion of such legal incidents of ownership, all insurance * * * must be included 
in the gross estate (1) of any decedent dying after the enactment of the Revenue 
Act of 1924 where * * * the beneficiary receiving the proceeds was named, after 
the enactment of the Revenue Act of 1918 * * *?” T. D. 4296, August 6, 1930, 
1X-2 C.B. 427. 


“After his final designation of beneficiaries, decedent had, throughout the re- 
mainder of his life, no further power in that respect. His authority to alter the 
designation so made was explicitly limited ‘during the lifetime of Annie M. 
Boswell and Helen R. Boswell (the wife and daughter), or either of them’ by 
the requirement that ‘such right is not to be exercised without their written 
consent. This provision was tantamount to a surrender of control during the 
lifetime of decedent’s wife and daughter, they being beneficiaries under the 
policies. Since both survived him, decedent had no such power at the time of 
his death. ‘The decedent’s death merely terminated the possible contingency 
ot the beneficiary predeceasing the insured.’ 


“Nor was there at death any remnant of the privilege of surrender for cash. The 
policies provide, in this respect that ‘* * * the owner shall have the following 
options: 1. To surrender the policy to the Company * * * for its cash surrender 
value * * *.’ Some significance may be attached to the use of the word ‘owner’ 
rather than ‘insured’ in defining the person so privileged. But, in any event, 
absence of the power to change beneficiaries in itself deprives an insured of 
authority in his own right to obtain the surrender value. Levy’s Estate v. Com- 
mission, 65 Fed. (2d) 412; Walker v. United States, 83 Fed. (2d) 103. True, 
the cases last cited construe the policies in litigation aceording to the law of the 
State of New York; but we think that law is also applieable here. 


“What has been said as to a surrender of the policies applies with equal force to 
to their use as security for a loan. Each policy provides: ‘The Company * * * 
will loan up to the limit secured by its Cash Surrender Value upon receipt 
of the Policy and a satisfactory Certificate of Loan.’ It must be apparent that 
the ‘Cash Surrender Value’ could not be pledged by one not entitled to receive it, 
and that no ‘Certificate of Loan’ could be ‘satisfactory’ which was not executed 
by the real persons in interest. ‘The rule which forbids the surrender for cash, 
in violation of the beneficiary’s interest, equally forbids the insured from obtain- 
ing a loan without consent of the beneficiary.” 


Valuation predicates on insurance, tho case involved matters of a “gift tax,” are 
indicated as being upon the “cash surrender values” in the late decision of Board of 
Tax*Appeals—(Mary T. Haines v. Comm. 37 BTA 149.) This case was largely governed 
nowever, upon a “stipulation” of such “surrender value” and likewise supported by 
E. A. Cronin case—(37 BTA—5-19-38). 


“The American public is keenly conscious of the problems of crime control, 
There has been a growing demand, and a welcome response to that demand, for 
efficiency in the investigation and apprehension of criminals. As the public 
becomes increasingly alert it is insisting upon the scientific treatment of prisoners 
after they are convicted. Last, but not least, it is demanding efficient disposition 
of criminal cases. Unnecessary delays will not be tolerated indefinitely. The 
average citizen has but scant patience with legal refinements that all too often 
cloud a criminal trial and obscure the main objective—the determination of guilt 
or innocenee—the search for truth. We must reform or be reformed. It is 
in that spirit that I submit for your consideration procedure prior to verdict. It 
should be the high privilege of the profession to take the lead in this vital matter.” 

—Attorney Homer S. Cummings, June 3, 1938. 
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UNAUTHORIZED PRACTICE OF LAW 


By EUGENE A. WILLIAMS 
Winner of Redfearn Prize, University of Miami 


Unauthorized practice of law has become a vexing problem in recent years, This 
fact is evidenced by the number of articles written wpon the subject in the past few 
years, and by the increasing number of opinions rendered by the courts in connection 
with the subject. 


Laymen and lay organizations have gradually encroached upon fields which here- 
tofore have been the exclusive domain of the attorney. Real estate operators, insurance 
agents and companies, title and trust companies, collection agencies, and similar lay 
organizations have had a part in this transformation. This has given rise to a condition 
which is injurious not only to the legal profession but to the publie as a whole. 


The evil of unauthorized practice of law has come about so gradually that at first 
it was not noticeable. It came because of the widening of the fields of industry and 
commerce. Formerly, all professional and business endeavor was in the hands of a 
comparatively small number of men. Each profession was well defined and separated 
from every other field. But during the past century business has expanded tremendously. 
Industry and commerce have speeded up. Each field and each profession has grown and 
expanded, so that at the present time each of these fields and professions commingles 
with every other field or profession. So it is with the legal profession. Much procedure 
which has long been the duty of attorneys to perform have been taken over by other 
fields of business under the stress of competition. 


One of the most unfortunate aspects of the situation is that the persons who are 
thus creating this condition usually do not realize that they are doing anything wrong. 
Their belief is that morally they have a right to transact such business. This belief is 
shared by the publie at large. This is due to a misconception as to what the practice of 
law really is. No one ean really be blamed for the misunderstanding for the courts 
themselves have frequently had to pause before making a decision defining of what 
the practice of law consists. The popular belief is that the duty of an attorney consists 
in pleading eases in court. But that is only one of his duties. An attorney also prepares 
documents defining the legal rights between parties. Another important part he plays 
is that of advisor. As a matter of fact if more people would consult an attorney before 
entering into legal transactions, much litigation would be avoided later. 


In determining what is the practice of law, it is certain that no distinet lines or 
boundaries can be drawn. It seems that there is a “twilight zone” between the legal 
profession and other business enterprise. Beyond the boundaries on one side it is 
easy to decide that certain activities are practicing law; on the other side, that certain 
activities are not practicing law. But cases which fall within this zone are not so 
easy to decide, and the decision on such eases is often determined by considerations of 
convenience and of established customs and practices of everyday business. 


Of course, in a few states there are statutes which clearly define just what is practice 
of law in that state. But in most parts of the country there are no such statutes and 
the courts are the sole means of definition. Following are several opinions from various 
jurisdictions, which may make the boundaries fairly clear. 


The Supreme Court of Rhode Island, in Rhode Island Bar Association v. Automobile 
Service Association, 174 Atl. 139, said: 


“The practice of law is difficult to define. Perhaps it does not admit of exact 
definition. . . . ‘Definition simple, positive, hard and fast as it is, never tells 
the whole truth about a conception,’ said the American philosopher, Josiah 
Royee, and we adopt that view in refraining from an attempt at definition here.” 
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The above opinion does not define what the practice of law is, but rather illustrates 
the unwillingness of some courts to give a clear-cut definition. Somewhat more definite 
is an opinion given in Matter of Duncan, 83 8. C. 186, 65 S. E. 210, where it was said: 


“It is too obvious for discussion that the practice of law is not limited to the 
conduct of cases in courts. According to the generally understood definition of 
the practice of law in this country, it embraces the preparation of pleadings 
and other papers incident to actions and special proceedings and the manage- 
ment of such actions and proceedings on behalf of clients before judges and 
courts, and in addition conveyancing, the preparation cf legal instruments of 
all kinds, and in general all advice to clients and all action taken for them 
in matters connected with the law. An attorney at law is one who engages in 
any of these branches of the practice of law.” 


The definition which has been most often quoted by the courts was first given 
in the ease of Eley v. Miller, 7 Ind. App. 529, 34 N. E. 836: 


“As the term is generally understood, the practice of the law is the doing or 
performing services in a court of justice, in any matter depending therein, 
throughout its various stages, and in conformity to the adopted rules of pro- 
cedure. But in a larger sense it includes legal advice and counsel, and the prep- 
aration of legal instruments and contracts by which legal rights are secured, al- 
though such matter may or may not be depending in a court.” 


In the ease of People v. Alfani, 227 N. Y. 334, 125 N .E. 671, wherein the defendant 
was charged with violating section 270 of the Penal Code of New York, prohibiting 
persons from practicing as attorneys at law without being licensed and admitted so 
to do, the court, in an elaborate and well-reasoned opinion, in which numerous cases 
from all parts of the country are reviewed, has this to say: 


“Tt is common knowledge for which the above authorities were hardly necessary, 
that a large, if not the greater, part of the work of the bar today is out of court 
or office work. Counsel and advice, the drawing of agreements, and organ- 
ization of corporation and preparing papers connected therewith, the drafting 
of legal documents of all kinds, ineluding wills, are activities which have long 
been classed as law practice. The Legisiature is presumed to have used the 
words as persons generally would understand them and not being technical or 
scientific terms ‘to practice as an attorney at law’ means to do the work, as a 
business, which is commonly done by lawyers here in this country.” 


. One of the greatest encroachments upon the legal profession has come through 

the rise of the corporation in business enterprise. It has been well settled by the 
courts that a corporation may not practice law either directly or indirectly. Black & 
White Operating Co., Ine. v. Grosbart, 151 Atl. 630. There is a confidential and 
fiduciary relationship existing between an attorney and his client which could not 
exist if a corporation were substituted in place of the attorney. The undesirability 
of a corporation practicing law is well stated in the opinion in the case of In re 
Co-operative Law Co., 198 N. Y. 479, 92 N. E. 15: 


“The relation of attorney and client is that of master and servant in a limited 
and dignified sense, and it involves the highest trust and confidence. It cannot 
be delegated without consent, and it cannot exist between an attorney employed 
by a corporation to practice law for it, and a client of the corporation, for he 
would be subject to the directions of the corporation, and not to the directions of 
the client. There would be neither contract nor privity between him and the 
client, and he would not owe even the duty of counsel to the actual litigant. 
The corporation would control the litigation, the money earned would belong 
to the corporation, and the attorney would be responsible to the corporation 
only. His master would not be the client but the corporation, conducted it 
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may be wholly by layment, organized simply to make money and not to aid in 
the administration of justice which is the highest function of an attorney and 
counselor at law.” 


In that case it was found that a corporation went into the business of practicing law. 
It employed a staff of lawyers to represent its subscribers in law suits. The corporation 
contended that the law provided that a corporation could be formed to conduct any 
lawful business, and that the practice of law was such a business. The court answered 
this by saying: 


“The practice of law is not a business open to all, but a personal right, limited 
to a few persons of good moral character, with special qualifications ascertained 
and certified after a long course of study, both general and professional, and 
a thorough examination by a state board appointed for the purpose. The right 
to practice law is in the nature of a franchise from the state conferred only for 
merit. It cannot be assigned or inherited, but must be earned by hard study and 
good conduct.” 


Let us now consider what the courts have found to be unauthorized practice of 
law. In re Otterness, 181 Minn. 254, 232 N. W. 318, (1930) is a well known ease, 
decided recently. In that case an attorney was being prosecuted for violation of the 
practice code. Defedant Otterness was employed by a bank as vice president, on a 
fixed annual salary. By the agreement of employment, defendant was also to continue 
to practice law, not alone for the bank, but generally for others. All fees earned by 
him in the practice were to go to and be paid over to the bank and become income 
of the bank. Large sums were so earned and received by the bank. During a period 
of years, defendant foreclosed several mortgages for clients of the bank, and conducted 
probate proceedings in several estates, and collected attorney’s fees for his services, 
turning them over to the bank as per agreement. The court held: 


“But neither a corporation nor a layman, not admitted to practice, can practice 
law, nor indireetly practice law by hiring a licensed attorney to practice law 
for others for the benefit or profit of such hirer. For this bank to employ 
defendant to conduct law business generally for others, for the benefit and 
profit of the bank, amounted to the unlawful practice of law by the bank, and 
was misconduct both on the part of the bank and this defendant, who was a 
participant therein.” 


Title companies have been responsible for much of the inerease of unauthorized 
practice of law. No one doubts that title companies are necessary fixtures in the 
business world of today. They perform a necessary and useful function in searching 
and insuring titles. But sometimes they also act as conveyancers, through a representa- 
tive. The buyer and the seller of property may complete their transaction entirely 
through a lawyer employed by the title company. Thus the lawyer is placed in the 
peculiar position of representing three distinct parties, all of whose interests may be 
adverse. First he is interested in the sale of the insurance policy and in obtaining the 
fees for the service. Since he is employed by the company he will favor the company 
in any conflict of interest. Further than this, the interests of the buyer and the seller 
are not identical. The buyer, ignorant of legal terminology, should be advised of any 
restrictions, covenants, or encumbrances which might affeet the marketability or use 
of his property; and the seller should be fully apprised of everything which he has 
covenanted to do. The lawyer is thus placed in a very unethical position. Neither the 
buyer nor the seller can receive that individual consideration which a client is entitled 
to receive from his attorney. When a title company undertakes through its agents 
to draft legal papers defining the rights between others or between itself and others, 
such practicing of law undermines the standard of professional conduct, and is injurious 
to the public because it holds itself out as qualified to preperly draft such instruments 
when it is not really so qualified. However, such practice is increasing among title 
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companies today. In Georgia, New Jersey, and New York, it is apparently admissible 


by law, but in most states, the company ean be prosecuted for unauthorized practice 
and the lawyer prosecuted for violation of ethies. 


There has been more litigation concerning trust companies, so that their rights and 
limitations are probably more clearly defined than those of title companies, They 
cannot draw wills. In the case of In re Eastern Idaho Loan & Trust Co., 288 Pae. 157, 


where a company held itself out as qualified to draft wills and trust declarations, the 
court said: 


“Nowhere do these enactments confer upon trust companies the power to draft 
wills, trust declarations, or other instruments creating the duties such companies 
are authorized to ‘take, accept and execute.’ Their work is purely executive 
and ministerial, having to do with subject-matter in the inception of which they 
are not and cannot be permitted to participate.” 


In order to obtain clients, some trust companies resort to intensive advertising, 
holding out the advantages of having them manage estates. A common practise is 
to offer to have a will drawn free of charge if the company is made the trustee in 
the will. The will is then drawn up by an attorney on the staff of the trust company. 
This again places the attorney, as in the case of title companies, in the position of 
serving more than one master in the same transaction. As an employee of the trust 
company he will try to further its interests wherever possible. But the duty of a 
lawyer is to further the interests of his client whenever possible, and the client in this 
case would be the testator rather than the trust company. A good discussion of this 
point is to be found in People v. People’s Trust Co., 167 N.Y.S. 767, in which a trust 
company was being prosecuted for unlawful practice. Defendant trust company had 
advertised that it was well qualified to advise the drawing of wills and would provide 


means of so drawing them for clients. It employed attorneys to actually draw the wills. 
The court had this to say: 


“The relation between attorney and client is confidential in the extreme. The 
attorney is under all the obligations attached to a fiduciary relation, and above 
all things he owes undivided loyalty to his client, unhampered by obligations 
to any other employer. These duties are enforced by the drastic remedy of 
disbarment proceedings, a measure outside of and in addition to other legal 
remedies. An attorney may not divulge confidential communications of his 
clients or the advice given thereon. It is obvious that the intervention of 
a corporation, the general employer of an attorney, between him and his client, 

. is destructive of this necessary and important relation. There can be no longer 
uninfluenced devotion to the client’s interests. There exists along with, and 
necessarily influencing, the devotion to the client, the duty which the attorney 
owes to his general employers. Divided obligations in trust relations are obnox- 
ious to the law, and in none more so than in that of attorney and client. It was 
to remedy the growing tendency of corporations to enter the field of practicing 
law, and perform legal services through lawyers in their general employ, and 
owing loyalty primarily to them and not to the client, that this law was enacted. 


“An attorney at law is the agent of his client in matters involving the applica- 
tion of a knowledge of the law.” 


Another result of this kind of advertising is that by it the attorneys who are employed 
by the trust companies are violating their code of ethics thereby. The 27th canon of 
the American Bar Association forbids advertising for, and the solicitation of, legal 
business, and provides that it is equally unethical to procure business by indirect 
advertising, by trust companies or real estate firms. Obviously a lawyer would be 
disciplined if he advertised his skill in probate matters, either by himself or through 
touters. He ought not to be allowed to escape discipline when the solicitation is done 
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by a corporation. It is immaterial that he receives his compensation in the form of a 
salary rather than as fees paid directly by the client. 


Although the bulk of decisions on unauthorized practice coneern title and trust 
companies, there are cases involving collection agencies, claim adjusters, real estate 
agents, and other persons and organizations. Some of these will be taken up now. 


Collection and credit agencies are also a source of trouble. The true function of 
a collection agency is to receive and forward payments of obligations of one type or 
another. There is no objection to such an agency collecting claims by the simple pro- 
cedure of demand without resort to court proceedings. However, many agencies do 
not stop there but actually furnish legal service and advice to patrons, using legal 
processes to collect claims. If the ageney cannot collect the claim money without 
the use of legal processes, the patron should engage an attorney. Sometimes the agency 
will refer the case to an attorney, and the agency is then the directing principal and 
the lawyer is the employee of the agency. As a result, there is a loss of that direct 
and personal relationship between attorney and client, in which ease, the collection 
agency by hiring an attorney, assumes to render legal services to the creditor, and is 
therefore practicing law. In re Co-operative Law Co., supra; In re Associated Lawyers 
Co., 119 N.Y.S. 77. Some agencies have attempted to provide this direct relationship 
by having the claims assigned to themselves, and then engaging an attorney. It is 
obvious that such assignment is secured only for purposes of suit for it can serve no 
useful purpose in effecting a simple collection by demand. The relation of attorney 
and client does not exist between the lawyer and the real party in interest, the assignor. 
In effect, such agencies are undertaking to engage in the business of furnishing legal 
services to clients. A typical case is that of Richmond Ass’n of Credit Men v. Bar 
Ass’n of city of Richmond, 189 S. E. 153, where a collection agency was being prosecuted 
for collection liquidated accounts. If the debtor failed to pay upon demand of the 
credit association, the creditor was notified and authority was obtained to employ 
an attorney to make the collection. Similar methods were used for collection of claims 
in bankruptcy. The credit association maintained a form contract, stipulating the 
amount of the fee, expenses to be incurred, ete., in the matter of the attorney’s court 


action. The contract provided that the attorney would be the agent of the creditor. 
The court said: 


“We see thus that the mere creation of the technical relation of attorney and 
client between the lawyer and the customer of the credit association is not 


controlling where the latter, in fact, directs and controls the services of the 
lawyer. 


“Therefore, despite the language in the contract that it is the ‘agent for the 
creditor,’ we are forced to the conclusion that by assuming and maintaining 
control over the services of the lawyer, the credit association has absorbed and 
destroyed the relation of direct personal confidence and responsibility which 
ought to exist between attorney and client.” 


The court pointed out that the 35th Canon of Ethics of the American Bar Association 
provided for such eases, and quoted as follows: 


“The professional services of a lawyer should not be controlled or exploited 
by any lay agency, personal or corporate, which intervenes between client and 
lawyer. A lawyer’s responsibilities and qualifications are individual. He should 
avoid all relations which direct the performance of his duties by or in the in- 
terest of such intermediary. A lawyer’s relation to his client should be personal, 
and the responsibility should be direct to the client. Charitable societies 
rendering aid to the indigent are not deemed such intermediaries.” 


Another such collection agency was sued in the case of Depew et al. v. Wichita 
Ass’n of Credit Men, 142 Kan. 403, 49 Pac. (2d) 1041, affirmed in 297 U. S. 710. 


: 
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Among the activities of the corporation and its manager were the following: Bringing 
collection actions in justice of peace court and signing bills of parteular as agents of 
plaintiffs and filing intervening petitions in district court; handling accounts for 
collection by turning them over to attorneys and retaining a portion of the fees; 
soliciting proofs of claims and powers of attorney in bankruptcy proceedings and 
participation in election for trustees; and in giving legal advice and services in con- 
necton with liquidation of businesses. Held enjoinable as “practicing law:” 


“Persons acting professionally in legal formalities, negotiations, or proceedings 
by the warrant or authority of their clients may be regarded as attorney-at- 
law within the meaning of that designation as used in this country. 


“The examination of the bankrupt and the participation in the election of a 
trustee by others than the creditor himself is the practice of law as generally 
understood and is so recognized by the courts.” 


The courts are by no means unanimous upon the question of collection agencies. 
A contrary view was taken in the case of Rinderknecht at al. v. Toledo Association of 
Credit Men et al., 13 Fed. Supp. 555, decided by a Federal District court in Ohio. 
The facts were very similar to those in the preceding case. It was found that among 
other activities the credit and collection agency did all of the following: Notified 
persons, firms, or corporations of their listing, as unsecured creditors, in a schedule in 
bankruptey; sent to those so notified the approved form to be used in proving claims; 
offered the services of the association in presenting proofs of claim; participating 
in the election of a trustee, furnishing, to be executed by the creditors; and suggested 
the name of some person assumed by the association to be suitable as attorney in fact. 
The court said in part: 


“Any ageney which may serve to stiffen a critical attitude in creditors, individ- 
ually or collectively, and to encourage an effort to aid the referee or court to 
reach the result which the law contemplates, deserves sympathetic consideration. 
We think that a presumption is justifiable that such an association, with nation- 
wide co-operating connections, will function reasonably and with a fair degree 
of disinterestedness. To the extent that weak human nature may enter into the 
matter to weaken the presumpion, the referee is clothed with full supervisory 
power of correction. 

“"... we are clear that, bearing in mind the peculiar elements which enter into 
and control the proceeding of a bankruptcy ease, none of such activities may 
be considered as pertaining exclusively to the domain of law practice, however, 

~ it may be that transactions of this sort may be such for which, when performed 
by him, a lawyer might demand a professional fee. To hold otherwise, we think, 
would create a condition which, in many cases, might greatly advance the ex- 
pense of individual creditors in asserting and perfecting claims, and securing 
the dividends declared thereon.” 


A California appellate court, in the case of Cohn v. Thompson et al., 16 Pace. (2d) 364, 
held that a collection agent who was not an attorney was not engaged in “practice of 
law,” where a claim was assigned to him under agreement that, if he could not collect 
the claim without suit, he was to hire an attorney at his expense and sue in his own 
name, and, if collection was made, he was to remit the balance to the assignor after 
deduction of costs aad percentage for his services, 


Adjusters are often guilty of unauthorized practice in that they in instances direct 
their principal efforts to securing claims for prosecution by attorneys under an arrange- 
ment for dividing fees, and in pursuance of such efforts, give advice as to the legal rights 
of the claimant. In the case of Fitchette et al. v. Taylor et al., 254 N. W. 911, it was 
found that defendant adjusting agents had solicited, advertised for, and held themselves 
out, as being engaged in the business of adjusting and settling claims for personal 


ae 
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injuries and collecting the claimed damages therefor for a consideration, usually a 
contingent fee. They “proffered their services to injured persons who were claimants 
for prospective damages on account of personal injuries.” Upon employment, they 
“defined the legal rights of said injured persons and the legality of the said alleged 
claims” and gave them legal advice and counsel. . . . For their employers, they negotiated 
with insurance companies and others for settlement. The court said: 


“The facts make a ease of the practice of law by a layman, which is in any view 
unlawful. The conduct of litigation is by no means all of legal practice. A 
lawsuit is but one process of settling an issue of legal right and wrong. Many 
are disposed of without suit. But the disposition of such issues for others, by 
advice and negotiation, for hire, is as much the practice of law as though process 
and pleadings, with or without trial, were necessary. Counsel as to legal status 
and rights, and conduct in respect thereto, are as much a special function of 
the English solicitor and the American lawyer as diagnosis, prognosis, and 
prescription are in the special field of medicine.” 


The court, in the case of Meanier v. Bernich et al., 170 So. 567, held that a claim 
adjuster who contracted to enforce, secure, settle, adjust, or compromise claims arising 
out of the death of a child through a railroad’s dynamite torch, and who was required 
to examine facts and to advise parents regarding liability of the railroad, and who, in 
adjusting the claims, advised his clients respecting their rights and liabilities as a 
matter of law, was engaged in unauthorized “practice of law.” However, the court 
said that “investigation” of a case does not necessitate the “practice of law,” “investiga- 
tion” being synonymous with “detection,” since it is not a part of a lawyer’s function to 
ferret out evidence which may be helpful to his elient in prosecution of c¢lient’s claim. 


The Court of Appeals of Georgia, in Cates v. Kelley, 191 S. E. 384, held that a 
contract between a layman and an attorney who has taken a case on a contingent fee, 
whereby the layman is to search out witnesses and obtain evidence to prove the case 
and share the fee of the attorney in event of recovery, is void as against publie policy, 
since the layman would be guilty of unlawful practice of law. 


Real estate brokers and notaries also participate in unauthorized practice, in that 
they give legal advice, prepare wills, bills of sale, deeds and other documents affecting 
property rights. There does not seem to be a universal rule set by the courts deciding 
where to draw the line in the preparation of legal documents. Some courts allow laymen 
to prepare many kinds of such documents, others restricting them to a few “simple” 
instruments. 


In Paul v. Stanley, 12 Pac. (2d) 401, it was held that a notary publie and real 
estate broker, not admitted to practice of law, but giving legal advice to those for whom 
he drew instruments, could be enjoined from preparing or drawing for others, for 
present or prospective reward, deeds, mortgages, leases, agreements, contracts, bills 
of sale, chattel mortgages, wills, notes, conditional sales contracts, options, powers of 
attorney, community property agreements, liens, bonds, mortgage assignments and 
releases, chattel mortgage satisfactions, ereditors’ claims in probate, notices to vacate 
premises, notices to quit or pay rent, vendors’ statements or creditors under bulk sales 
law, articles of ineorporation, and any other documents requiring use of knowledge 
of law in their preparation. 


It was decided in Cain et al. v. Merchants Nat. Bank & Trust Co. of Fargo, 268 
N. W. 719, that “practice of law ineludes drawing for others of complicated instru- 
ments requiring more legal knowledge than is possessed by average laymen, even though 


such instruments may to some extent be incident to business such as that usually conducted 
by trust companies. 


Courts have been much more lenient with accountants and tax experts when these 
laymen are prosecuted for unauthorized practice. In many cases, it seems that such 
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accountants give their clients advice as to the legality of certain tax laws and provisions, 
but the courts are reluctant to decide that such is unauthorized practice of law. Such 
was decided in Elfenbein v. Luehenback Terminals, Inc., 166 Atl. 91. A firm of 
accountants wrote a letter to a corporation stating that they had determined, after a 
careful investigation, that the corporation was making a needless expenditure annually, 
and that such amount, in a purely legal manner, could be eliminated from annual 
expense, and that the accountants would gladly submit findings on request. The cor- 


poration used the information thus supplied, and reduced its taxes thereby. The court 
said: 


“We do not think that this constituted the practice of law. We think it was 
merely an offer to disclose information which any one might obtain, lawyer or 
layman, and did not contain advice of a legal nature.” 


Let us now consider methods to solve the problem of unauthorized practice. Ob- 
viously much of the problem ean be solved by legislation. Lawyers and bar associations 
must strive to have such legislation made. The general publie must be made conscious 
of the danger of the situation. At present public opinion is adverse to the legal pro- 
fession. Many laymen believe that it would be advantageous if the legal profession 
were stripped of some of its power. In the eyes of many the legal profession has an 
unfair monopoly over a lucrative field of business endeavor. It must be shown to these 
people that it is absolutely necessary that the practice of law be strictly regulated, 
and that such regulation is for the common good. 


First it should be determined by legislation just what practice of law is and what 
laymen shall be allowed to do and what they shall be prohibited from doing. 


A few states have already passed such legislation. Missouri, going further than 
most states has distinguished between “law practice,” and law business, both of which, 
however, are forbidden to laymen and lay agencies. Following is a part of the Missouri 
statute : 


“The ‘practice of the law’ is hereby defined to be and is the appearance as an 
advocate in a representative capacity or the drawing of papers, pleadings or 
documents or the performance of any act in such eapacity in connection with 
proceedings pending or prospective before any court of record, commissioner, 
referee or any body, board, committee or commission constituted by law as 
having authority to settle controversies. The ‘law business’ is hereby defined to 
be and is the advising or counselling for a valuable consideration of any person, 
firm, association or corporation as to any secular law or the drawing or the pro- 
curing of or assisting in the drawing for a valuable consideration of any paper, 
document or instrument affecting or relating to secular rights or the doing of 
any act for a valuable consideration in a representative capacity, obtaining or 
tending to obtain or securing or tending to seeure for any person, firm, associ- 
ation or corporation any property or property rights whatsoever.” 


Great eare should be taken in the preparation of such statutes to insure justice for 
all. As previously stated in this article, a “twilight zone” must be recognized in which 
certain activities may be performed by men who are not qualified lawyers. Laymen 
must be given this consideration. However, those who seek to work in this “twilight 
zone” must be ready to accept strict regulation, so that no harm will come to the public 
through incompetent persons holding themselves out as eapable practitioners. 


eg 
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BAR INTEGRATION IS A NATIONAL MOVEMENT 
By HERBERT HARLEY* 


Ye men of Athens, in all things I perceive that ye are very religious. 
For as I passed along, and observed the objects of your worship, I 
found also an object with this inscription, To an Unknown God. 
What therefore ye worship in ignorance, this I set forth unto you. 
Tue Acts, XVII, 22. 


Were it not for some recent events it would be a vain thing to address the lawyers 
of Massachusetts concerning the foundation of their profession. The validity of this 
my excuse I hope to establish further on. In the reasonable space of a magazine 
article one can deal only briefly with doctrine and experience, however significant. 


Unification 


Whatever title may be chosen for this article, its real subject is bar unification. 
Less briefly it can be ealled inclusive and compulsory bar organization with a large 
measure of self-government. The ideal aimed at is integration of the profession of 
law; but integration is a matter of the spirit; a status not to be established forthright 
by statute, but to be won, perchance, through trial and error. 


The fruit of integration should be bar responsibility for one of the oldest, most 
essential and most diffieult of all the functions of government. 


The Trend Toward Integration 


Now to our facts. At this time the objectives of inclusive organization and self- 
government have been attained in Puerto Rico and the following twenty states: Alabama, 
Arizona, California, Idaho, Kentucky, Lousiana, Michigan, Mississippi, Missouri, Ne- 
braska, Nevada, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, South 
Dakota, Utah, Virginia, Washington. About 40,000 lawyers practice in these twenty 
states; some dolefully, no doubt, but a vast majority with a confidence in the future 
of their profession not enjoyed elsewhere.! 


In fourteen other states the organized profession is striving mightily for unification: 
Arkansas, Florida, Georgia, Indiana, Iowa, Kansas, Minnesota, Montana, New Jersey, 
Ohio, South Carolina, Tennessee, Texas, Wisconsin.2 


This list is quite as significant as the first list, because in nearly every instance 
unification has come only after years of effort, in a number of states more than ten 
years, in Nebraska twenty-two years. Please keep Nebraska in mind. 


Wyoming and Colorado are omitted from the second list only beeause in those 
two states the movement is now languid, though not wholly dormant. In Wyoming 
a bar bill was passed and vetoed because it had not been properly enrolled. In Wis- 
consin a first campaign was frustrated by an executive veto imposed while the governor 
sought escape by leaving the job to his lieutenant. 


In Connecticut, Massachusetts and Pennsylvania the matter is at a stage through 
which it passed in the twenty states listed above. In West Virginia and Maryland 
groups are now planning a campaign. Conditions in five states have frankly not 


Secretary-Treasurer American Judicature Society, awarded “American Bar Association 
Medal” for 1938 for his services in promoting efficient administration of justice. 
1. The reader will not demand proof of this. If accepted it will be on the faith of the 
author who for years has read every bar journal published in this country. 
2. And of course a principal reason is that they envy the comparative peace of mind that 
lawyers enjoy under “regimentation.” 
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justified action. These are Deleware, Maine, New Hampshire, Rhode Island, and 
Vermont.3 


There remain Illinois and New York. In Illinois the profession is under constraints 
readily understood; the desire is by no means absent; the bar is highly progressive 
within its limitations. In New York the seed fell upon stony ground, sprang up, 
flourished for a brief time, and was eut down.34 


In my opinion this movement of our profession is entitled to be called a national 
movement. 


History and Development of the Movement 


Integration is an ideal status never absolutely attained. Disintegration however 
was absolute for the greater part of our national history. In that respect our states 
have been different from all civilized nations in modern times. It was of course im- 
possible for colonists to bring with them into the wilderness the forms and fashions of 
an ancient civilization. These colonists were to some extent justified in resentment 
against a profession which, in the mother country, had appeared to be the tool of 
autocracy and oppression. 


When lawyers multiplied in the youthful nation they exemplified, above all classes 
the racial instinct for independence. The spirit of the old world came without its 
developed forms. Then, as now, every lawyer competed perforce with every other 
lawyer. They learned to be gladiators. Knowing of no means for cooperation, they 
gloried in their individualism. If this was good for the practitioner it was nevertheless 
unfortunate for the state. 


Our early start and subsequent distrust of overseas governmental institutions 
accounts for nearly a century of disintegration. Canada was more fortunate. The 
typical province of Ontario chartered its bar in 1793. That bar has been able to 
protect itself and enjoy popular confidence under stresses fully comparable with those 
imposed upon the profession in our fastest growing states and cities.4 


We all know the history and the relative futility of the voluntary associations. 
But without them we could never have arrived at any better conception. They have 
been the proving fields for professional ambition and experience and no campaign 
for integrative powers has emerged in any state except from the discussions and the 
voting in voluntary associations. 


But we may note the mutual suspicions among lawyers, evidenced by the universal 
rule for many years of excluding from membership all lawyers not vouched for. We 
have seen in the past fifteen years the dissipation of this suspicion. The success of 
the inclusive bars and the need for numerical strength opened the doors to bar member- 
ship. Then it was found, with some surprise, that many worthy lawyers could not 
be induced to join. The principle reason was their unwillingness to play another man’s 
game, to become privates under self-promoted commanders.5 


So active solicitation has been common, to the end that lawyers suspicious of the 
associations could be enlisted and educated in the advantages of cooperation. 


But soon after, in the early campaign for integration, a new ground for suspicion 


3. Where the benefits of de facto integration exist because of the compactness of the 
localities and consequent better acquaintance between practitioners. 

3a. A report on the New York debacle appeared in Jour. AJ.S. 10:11. 

4. Jour. AJ.S. 5:144 and 6:6. All Canadian Provinces have inclusive and compulsory Bars. 

5. One remembers the story about the lawyers’ contingent in an English training camp in 
1915 when inspected by a visiting general. Their files and lines were conspicuously 
irregular. When asked what force this was the adjutant replied: “The lawyers’ com- 
pany, General, as this indenture witnesseth.” The properly organized bar, as we have 
proved, is one composed entirely of generals. 
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arose. One of the greatest obstacles lay in a common fear that self-government, as 
provided in current bar acts, would result in seizure of power by lawyers suspected 
of subversive intentions. This fear did not deter leaders from pressing for a showdown, 


That minorities in associations were able to convince legislatures shows that the 
principles involved in integration made an appeal to the judgment of the laity, to lay 
statesmen and especially to newspaper editors. The campaigns themselves justify 
the highest tributes which lawyers have ever paid to their profession. There was noble 
faith in the willingness of bar leaders to enroll, with equal franchise, every practitioner, 
regardless of a previous condition of servitude. 


These leaders have been proved to be right in their understanding of the profession. 
Here we come to proofs. In California the state association had 1500 members when 
it espoused integration for a bar of 10,000, and fought three years to win it. 


In Oklahoma an association with 420 members won its first battle in legislature 
and had the job of converting 3,000 suddenly acquired colleagues. Naturally there 
were repercussions. Three times the California State Bar defeated attempts made by 
disaffected members to have the bar act repealed. Twice the Oklahoma State Bar 
vindicated itself against like attacks in legislature. The South Dakota State Bar had 
one such experience. There have been no others. 


And so we prove the phenomenon of winning the confidence of a great majority 
of the profession subjected to compulsory organization. This, because of equality of 


rights and privileges, the very factor which appeared to many to be a certain source 
ot failure. 


And so we prove also the correctness of the estimate so frequently made in self- 
defense, that a great majority of the profession are worthy of their calling. 


With two exceptions all of the unified state bars demonstrated their confidence in 
what they preached by dissolving the voluntary association on the day when the new 
inclusive organization was perfected. This was a daring act in the earlier history. Now 
it is commonplace. 


Methods of Integration 


There was sufficient reason for the Lousiana State Association to continue its 
existence after their legislature had passed without a day’s notice Huey Long’s bar bill. 
That bill provided for subjecting the profession to the control of any dominant political 
party, and was enacted for that purpose. As is well known, the act provides that 
members of the executive board shall be chosen by the general electorate, one in each 
congressional district. 


The position of the State Association has been that its members will cooperate 
with the official state bar whenever self-government is substituted for political control. 
With negotiotions now under way that time seems not far distant.6 


The other instance is that in North Carolina. There bar leaders undertook an 
original draft and secured its enactment. They provided for self-government and 
self-discipline, but overlooked the usual provisions concerning bar powers of an affirm- 
ative and productive nature. These are held to be implied, but there is doubt. In that 
state the old voluntary association and the unified bar have existed side by side, aiding 
one another, and with a common secretary, and dues of only five dollars for the two 
organizations. There has been no suggestion of repealing the act. It was amended 
recently to clarify the law as to disciplinary power. 


6. The situation presented a difficulty when the American Bar Association invited state 
bar membership in its House of Delegates. Preference was rightly given the voluntary 
State Association, as the proper representative of the Lousiana bar. 
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The Missouri situation is also peculiar. In that state the Supreme Court declared 
its power and responsibility in the matter of the bar and was moved to apply its power 
in the field of discipline and unauthorized practice. The court adopted rules requiring 
payment of a fee of three dollars (later raised to five dollars) by every practitioner; 
it adopted the American Bar Association canons of ethies, and gave them an enforee- 
ment theretofore unknown. It created committees of four practitioners in each of 
thirty-eight districts to investigate all complaints, to try respondents, make a record 
when the facts justified, and leave to the courts the matter of penalty. A state wide 
committee with a salaried chairman was created to coordinate the work.7 


This has been called a “common law marriage” and also the “Missouri compromise.” 
It is working better than the status so implied ever worked before. It is presumed to 
lead in time to such overwhelming membership in the voluntary association as to make 
the accepted form of organization inevitable. 


It is submitted that these facts, so sketchily referred to, do justify the terms “move- 
ment”, and “revolution.” 


The Puerto Rico instance deserves a word. There existed a unified bar from time 
immemorial on that island, as in all Latin nations, but the impact of Yankee government 
broke it down. For a generation there was disintegration tempered by voluntary associa- 
tion. In 1934 the bar ratified an act which restored the unified bar, and with it the 
old provision for financing it through stamps sold by the bar, so that one dollar would 
be received upon the filing of the first paper in every suit. The income is estimated 
to be $25,000 per annum, enough to support fifteen or more of our state bar associations 
of equal size on a voluntary basis.8 


Perhaps we should not omit in haste the Idaho experience. A few bar leaders 
obtained association authority and had a bill introduced in legislature in 1923. Every 
lawyer in that session was heartily opposed. Together they showered so much ridicule 
on the idea, and on the lay chairman of the live-stock committee, who sponsored the 
measure, that it was passed in the final hours of the session. Before organization 
was completed the validity of the act was passed upon by the supreme court. It was 
held invalid by a majority of the five justices because of two purely technical defects, 
but the majority opinion was classic in its condemnation of the whole idea.2 And yet, 
with time to cool off and consider advantages offered, the bar association had it amended 
in form and passed at the next session. 


It would seem that by the time it reached the court again, the California campaign 
had radiated light, and the author of the corrosive first opinion, gallantly revoked 
every criticism.'° Such judicial magnanimity is rarely seen. 


Interested readers will want to know far more about the nature of these acts and 
will find the facts in State Bar Acts Annotated,'! and some of the history of every 
such campaign in the files of the American Judicature Society Journal.'2 


The model acts were purposely extended to inelude much detailed matter in order 
to give a picture of this strange institution and suggest its mode of operation. It was 
but natural that in California, where the profession had every type of lawyer, the hope 
of defeating unification lay in the courts as well as in legislature. The former method 
has been tried about seventy times. It gave promise because some elected judges felt 
that they would please more lawyers by whittling down bar powers than otherwise. 
They also for a number of years expected repeal, which would confirm and justify 


7. Jour. ABA 20:525, 21:30, 65, 256, 533. Jour. AJ.S. 18:16. 

8. A description of the act and its text appear in Jour. AJ.S. 16:104. 

9. Jackson v. Gallet, 39 Ida. 382; 228 Pac. 1068. 

10. In re Edwards, 45 Ida. 163; 255 Pac. 906; 45 Ida. 676; 266 Pac. 665. 

11. This compilation, third edition, is available at the offices of the ABA and A.J.S. 
12. Which should be found in every bar association library. 


: 
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their efforts. Their dissents had the effect, undoubtedly, of stimulating much needless 
litigation and appeal. One notable reaction to this disaffection was a_suecessful 


campaign by the State Bar to increase judicial security through a_ constitutional 
amendment. 


By 1930 it was becoming clear that a shorter act would suffice and give opponents 
less opportunity to conjure disastrous results. So in the next year the South Dakota 
Association obtained enactment of a short law, referring some details to supreme court 
rules. 


The veil which prevented the profession from realizing the sufficiency of judicial 
power to serve the ends of unification was becoming thin and in 1933 it was rent by 
Robert Guinther’s address to the Ohio State Association.13 In 1934 the action of the 
Missouri supreme court constituted the first precedent for judicial sanction of unifica- 
tion. While the court rules did not go the entire distance, they did demonstrate judicial 
power by imposing a fee on every practitioner.'4 


In the same year the movement took new ground in Kentucky, where the legislature 
passed a short act fixing the larger factors and directed the supreme court to amplify 
the act with detailed rules. In 1935 the same course was taken in Michigan, Since 
then the planning has been in most states toward judicial sanction, either after adoption 
of an enabling act, or without one, or in pursuance of the Missouri method. 


The decision of the Kentucky supreme court in 1937, holding squarely that the 
organization rests entirely on the court’s rules, did much to raise the hopes of lawyers 
in several states, who had petitioned their courts.15 Finally the doctrine of judicial 
power and responsibility for the profession of law was confirmed by the opinion which 
organized, forthright, the bar of Nebraska.'6 


It may be best to bring the history to this date, though briefly. The Indiana court 
refused to organize the profession by rule, giving no reason, and not denying its power. 
The Florida and Tennessee17 courts refused similarly to sanction the Missouri plan. 
The Kansas court has told the State Association to increase its membership, meanwhile 
holding the petition without prejudice. The Iowa situation is identical. Before this 
is published the New Jersey supreme court will probably have ruled on a bar petition. 


It is a dangerous matter now for a court to disavow power. Such a decision would 
doubtless soon appear anachronistic. 


It is in Massachusetts that the most developed form of approach is seen. The 
legislature has been asked to request, by resolution, the supreme judicial court to adopt 
appropriate rules for unification. The reference of this resolution to the Judicial 


Council affords time for discussions. The movement asks for study only, regardless of 
bias. 


There is no need here to offer support for the position taken by the supreme courts 


13. See address by Robert Guinther, Ohio Bar Association Report, July 10, 1933; Jour. 
AJ.S. 17:39. 

14. A notable precedent. But lawyers have been taxed as a class in several states. This 
brought about the premature unification of North Dakota lawyers, who still are taxed 
$10 a year, half of which is diverted to the uses of the State Bar and half to the 
statutory Board of Examiners and Censors. Lawyers in Alabama, the first state to 
receive a comprehensive bar act, were taxed $25, of which $5 was diverted to State Bar 
use after incorporation; later the tax was reduced to $15, of which $10 now goes to the 
State Bar, which is the best financed of all. 

15. Commonwealth ex rel. W. J. Ward v. J. L. Harrington, 266 Ky., 41; 98 S.W. (2) 52: 
Jour. AJ.S. 20:207. See also In re Sparkes, 267 Ky., 93, 101 S.W. (2d) 194. 

16. Nebr. Sup. Ct. Jour. Vol. 7, No. 4:39; 275 N.W. 265; 5, Jour. A.J.S. 21:69, 


17. The Tennessee decision was based on one of many years ago by which the supreme 
court absolved the bar of statutory taxation. 


; 
| 
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of Missouri and Nebraska, and implied in the delay imposed by the courts of Kansas 
and Iowa. 


Effect Upon the Individual Lawyer 


It seems more to the point to consider what requirements are imposed upon the 
lawyer by unification. This ought to be done readily because the only requirement 
whatsoever is the payment of an equal annual fee to be devoted to the maintenance of 
his profession and expended by executives of his own choosing. The fee is insignificant, 
ranging from two dollars to seven-fifty. 


Unification imposes no other obligation on the practitioner who has been accustomed 
to ordinary honesty in his dealings with court and clients. He will pay a trifle once 
a year and may, if he wishes, wholly ignore the bar forever. He may indicate his 
disaffection positively, by agitation for the repeal of bar rules, or their emasculation. 
He may organize others of his kind to resist enforcement by all lawful means. He 
may use his privilege to disparage unification and its agents in any words short of 
libel, and may extend his efforts to states two thousand miles away. 


And yet he ealls this regimentation! 


It is coercion, but no more than entrance requirements; no more than any exercise 
of the powers of government which regulate a mere citizen. 


The state may impose this requirement of an annual registration fee, and that is 
all it is if the registrant chooses not to cooperate. The state could as well create the 
bar as a body of salaried civil servants under conditions of servitude precisely like 
those in other departments of government. The state could define the activities of 
every lawyer and his earnings. It could restriet to any extent the number of lawyers. 
It could discharge lawyers at the end of any annual term. 


It must be remembered that our constitutions know no background of tradition or 
common law. The legal profession has drafted them and has put into them neither 
grants of power nor limitations so far as the lawyer is concerned. 


I have tried to show that the payment of a fee is the most insignificant sanction 
that can be suggested. The questions may still be asked: 


“Why oblige every lawyer to belong? Cannot those who appreciate the advantages 
offered afford to pay the cost of operation? Cannot the powers of the integrated bar 
be conferred on the largest group that requests them, with permission for all others 
to join when they are persuaded ?” 


The answer to these questions derive from the traditional impotence of the selective 
or voluntary association, There can be no inclusive bar without compulsion. And 
without the membership and potential participation of every lawyer in determining 
bar policies, the organization can never make a declaration which binds the entire 
profession or which obligates the profession. It can never make a declaration which 
will not be attacked by outsiders. And the outsiders can employ arguments which 
responsible lawyers cannot meet.18 There can be no complete responsibility without 
the inclusion of all practitioners. 


18. See e. g. “Wanted: A Wage and Hour Law for the Lawyers?” by Herbert U. Feibelman 
(Miami, Florida.) Assoc. Editor, in Commercial Law Journal 43: 4:114 (Apr., 1938). 
“.. . bar integration leaders see the chance to raise their own pay by eliminating many 
of their associates by short, direct and summary process. Once in control of the courts, 
whose judges in time may be named by the bar, these leaders, with a sharpshooter’s 
precision, can pick off competitors, and thus reduce the number of practitioners. . .” 
A typical misrepresentation is a story to the effect that a Washington lawyer was 
deprived of a fee of $4,500. The fact is that the lawyer had refused to pay a statutory 
tax of $2 imposed long before the bar act was adopted. 
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Finally, a minority, however small, may always openly oppose majority policies 
with no fear of retribution, but the public must know that they are a minority. 


The reader will observe that the change from disintegration to integration is very 
much like building a new edifice for the bar on the site of the old, and while the old 
is being occupied. This seemingly impossible problem has at last been solved, and 
should inspire the profession to the attainment of all its worthy objectives. Of these 
perhaps the greatest is the comparatively simple job of convincing the public that the 
profession harbors no known member who is guilty of betraying its high standard. 


There is no slaughter of innocents in attaining this objective. Is it not plausible that 
a few suspensions and disbarments, and a good many salutary warnings, should go 
far to prevent unethical practices? The California State Bar glories in its record 
of cleaning house, but the disbarments have amounted only to one for every quota of 
six hundred members, and the supreme court, often disclosing regret, has authorized 
every suspension and disbarment. 


Is it not true that the public looks upon lawyers as officials ready to sell their 
services to the first bidder? The bar must prove that this is not so. Incidentally it 
can prove that the lawyers renders service to those who have claims but no money 
whatsoever for fees. It can do this only through the most complete form of cooperation. 


As to the appropriate source for the integration sanction there has been needless 
controversy as to whether the power resides in the judiciary or in the legislature, and 
as to which source yields finally the better results. The controversy has disclosed the 
fact that in each of the integrated state bars members insist that their foundation is 
the best, and further, that their specifie rules are best. The contentions seem vain when 
one realizes that a statutory bar is subject to judicial authority in respect to its primary 
function of enforcing ethical standards. It has been held, on the other hand that the 
legislature is more willing than the judiciary to make amendments to the rules when 
needed, but recent facts make this doubtful. Under judicial power a needed amendment 
can be made swiftly and without a family row, if the supreme court concurs, A court 
which has sponsored bar unification must be as responsive to practical needs as a legis- 
lature. 


Relationship of Bench and Bar 


Probably final speculation turns on the future relationship of bench and bar. 
The question is whether either will dominate the other. With all the acute problems 
of state which now oppress us it seems borrowing trouble to worry about this. My 
own belief that bench and bar are to be in equilibrium like binary stars, described as 
“a star system in which two stars revolve around a common center of gravity.” It 
would appear that nature, aided by giant telescopes, has provided an answer. 


But one more principle deserves attention. Wherever ambition for bar unification 
exists the official representatives of the bar association should treat with the supreme 
court formally but fraternally because responsibility for the administration of justice 
devolves on both bodies. Nothing better illustrates disintegration in the judicial depart- 
ment than the timidity of bar executives in respect to their highest court. Formal 
discussions between them are almost unknown. And at the same time, we know that in 
many states individual lawyers cultivate association with individual judges. 


Why should not the bar in every state, unified or voluntary, establish a practice 
of quarterly meetings between its executives and the justices of the high court? The 
two are parts, equal and indestructible, of one department of government, with many 
problems in common, problems which have for too long escaped deliberation and solution. 


This practice has existed for a number of years in Illinois, with excellent results. Why 
not in every state? 


| 
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Let us remember the precept laid down by Charles E. Hughes, when, as chairman 
of the Conference of Bar Association Delegates, he presided in 1928 at a conference 
of bar delegates assembled to discuss integration. 


“The dream that we have, the vision we have—don’t let that fail—of lawyers 
together feeling that they are members of a profession, feeling that the interests of the 
profession are not the interests of a minority, but are the interests of all; feeling a duty 
to establish and maintain standards and willing to discuss with anybody the way to 
do it, but intent on getting it done.” 


PROPOSED ADOPTION OF NEW FEDERAL 
PROCEDURE FOR FLORIDA COURTS 


By GEORGE BEDELL, Jacksonville 


At this time when the new Civil Procedure for the Federal Courts is much in mind, 
it is of interest to reeall the changes in procedure recommended by the Commission 
appointed by Governor Gilchrist pursuant to Legislative Resolution of 1911. That 
Commission was composed of Judge Whitfield, Mr. W. A. Blount and Mr. C. M. 
Cooper. Three men as well fitted in breadth of experience tor the task they undertook 
would have heen hard to find; and it is interesting to note how well they sensed the 
essentials of the reform that more than a quarter of a century later was to have almost 
universal approval throughout the country. 


In the more important provisions of the enactment proposed by the Commission 
we find: 


“See. 2. Unless otherwise provided by statute or by authorized rules of court, 
the pleadings used in the courts of this State may he framed without reference to 
technical forms of actions or statements, and the legal sufficieney of such pleadings 
shall be tested by a fair consideration of the facts that are in substance stated, together 
with applicable provisions and principles of law and procedure.” 


“See. 6. When the defendant demurs to the plaintiff’s declaration or any count 
thereof, if he intends to defend against sueh declaration or count upon matter of 
facet, in case his demurrer should be overruled, he shall file at the same time that he 
files such demurrer his plea or pleas to such declaration or count, and, in ease he does 
not-do so, it shall be held that he rests his defense upon matter of law raised by such 
demurrer, and if his demurrer shall be overruled final judgment shall be rendered 
against him upon such declaration or count. 


“Sec. 9. The general issue in all civil aetions at law shall be substantially as fol- 
lows: ‘Defendant denies that plaintiff is entitled to have judgment against defendant 
as alleged and claimed in plaintiff’s declaration.’ A like plea or pleas may be filed 
as to any count or counts of the declaration if the defendant does not defend against 
all the counts of the declaration. The defendant shall file with such plea a bill of 
particulars wherein shall be stated what allegations of the declaration or of any count 
thereof the defendant denies, and also what affirmative matters of defense, if any, the 
defendant alleges and expects to prove. The statements of such bill of particulars 
shall not be required to have the fullness or certainty that may have heretofore been 
requisite in pleadings, but it shall be sufficient that they give to the plaintiff and to 
the court reasonable notice of the defenses of the defendant and of the facts that 
he expects to prove at the trial. All pleas and bills of particulars shall be sworn to 
either by the defendant or his agent or attorney. All allegations of the declaration 
not denied by defendant in his bill of particulars shall be taken and treated as admitted, 
and it shall not be necessary for plaintiff to prove them. No evidence shall be admitted 
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or considered of any defense whereof defendant has not given reasonable notice in his 
bill of particulars. It shall not be necessary for the plaintiff to file any joinder of 
issue or any such plea or pleas.” 


“Sec. 11. Special pleas may be filed to the jurisdiction, or in the abatement, 
or of set-off or recoupment. The plaintiff may demur to any such special plea as 
is now or may be provided by law or rules of court. If the plaintiff shall intend to 
contest or controvert any such plea upon the facts, he shall file a joinder of issue on 
such plea, which shall be substantially as follows: ‘Plaintiff joins issue on defendant’s 
plea to the jurisdiction.’ (Or in abatement, or of set-off or recoupment as the 
case may be.) If plaintiff demurs to the plea but intends to contest the same on the 
facts, such joinder of issue shall be filed with the demurrer. Under such joinder of 
issue the plaintiff may prove any matter which would defeat defendant’s special 
plea, whether said matter could heretofore have been proven under general replication 
or joinder of issue or would have required a special replication.” 


“See. 17. All trials of fact shall be had before the Judge of any trial court, 
without a jury, unless a jury be demanded by a writing filed in court by either 
party,” ete. 


If as has been suggested, the Legislature of Florida should adopt for the Florida 
Courts the new Federal Procedure, much of it will be not altogether of novel conception 
in this State. 
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Editorials 


NEED FOR CONSTITUTIONAL CONVENTION 


The serious illness of Governor Cone has again impressed the need 
for a constitutional convention to completely revise the Florida Consti- 
tution in keeping with the present needs of the State. 


We are carrying as the leading article in this issue of the Journal 
a well-reasoned brief on what would happen in case of the death, resigna- 
tion or disability of the Chief Executive. 


That article is an impressive argument in favor of bringing our Con- 
stitution up to date. Many believe that we should have a Lieutenant Gov- 
ernor. Certainly there should be some clarification on the succession to 
the position or duties of the Governor in case a vacancy should for any 
reason occur. The present incident is only one of the many reasons point- 
ing to the necessity for a complete overhauling of our Constitution. 


CRIMINAL PROCEDURE COMMITTEE MAKING PROGRESS 


The Criminal Procedure Committee, a committee appointed to further 
study criminal procedure in Florida, is doing a tremendous amount of 
work in an attempt to get an acceptable criminal procedure bill ready for 
introduction in the next legislature. 


The committee recently had a 2-day session in Jacksonville, following 
which the chairman has been sending daily bulletins containing suggestions 
on various sections of the Code, some of which he advocates retaining, 
others striking and amendment of others. Members of the committee then 


express their opinion on the suggestions made by the chairman of the 
committee. 


It is planned to have another full meeting of the committee before the 
ned the Conference of Delegates which will be held sometime in 
ovember. 


x 
- 
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LEGAL INSTITUTES IN THE MAKING 


The Committee on Legal Institutes and the President of the Associa- 
tion have been making strenuous efforts to organize a legal institute to 
be held in conjunction with the fall meeting of the Conference of Delegates. 


It has been the plan to devote most of the first Institute to the new 
Federal rules, with a secondary subject on some Florida law question. 


Many difficulties have been encountered, including the expense of 
getting instructors and the scarcity of lawyers well informed on the 
new rules. 


It is hoped to hold one Institute in North-Central Florida in the Fall 
in cooperation with the University of Florida and the Conference of Dele- 
gates and another in South Florida in the Winter in cooperation with 
Miami University and the Dade County Bar Association. 


It will probably be necessary to make a nominal tuition charge of 
around $5.00 for the 2-day course. It is suggested that lawyers interested 
in attending this institute write to Raymer F. Maguire, Chairman of the 
Law Institute Committee, at Orlando, so there will be some indication as 
to how many can be depended upon to join this institute. 


It is expected, however, that a definite announcement can be made 
within the next two weeks. 


A PROJECT TO ANNOTATE THE RESTATEMENT OF THE LAW 


Some years ago the Florida State Bar Association under the leader- 
ship of the American Law Institute Committee of which George P. Garrett 
was chairman prepared the Florida Annotation on the Restatement of the 
Law of Contracts. The actual work was done by Professor Thompson of 
the University of Florida and was financed partly by legislative appropri- 
ation and partly by contribution from Florida lawyers at a cost better 
than $2000.00. 


Since that time the restatement of six subjects has been completed 
by the American Law Institute, namely: Agency (2 vol.), Torts (2 vol.), 
Property (2 vol.), Trusts (2 vol.), Restitution and Conflict of Laws. 
These restatements are presently valueless to Florida lawyers and will be 
until such time as the Florida annotations have been prepared. 


It is now planned to prepare the Florida annotations under a WPA 
project. The officers have been working hard on this project and if it 
is approved, it will do two things. It will make the Restatement of the 
Law available to Florida lawyers and at the same time will furnish assist- 
ance to lawyers who need some additional help. The project calls for 28 
lawyers and 8 stenographers. 


At the same time another WPA project is proposed which would 
annotate the present Criminal Laws of Florida and place in parallel col- 
umns the proposed Criminal Code. It is the plan to have this project set 
up in Miami under the personal supervision of Bart A. Riley, Chairman 
of the Criminal Code Committee. 
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That the Frorima Stare Bar Assoctatiow in convention assembled at 


Hollywood Beach, Flocida, on this day unanimously adopted the following 
resolution on the service of 


ree heres che Honorable Wm. H. Ellis has served the Stare of Florida 
as 2 Justice of its Supreme Court for more than twenty years, with 
honor, distinction and fidelity, and 
Wuerzas Justice Ellis, whose tecm is about to expire, has announced 
that he will nor seek re-election, bute will rezire, and 
Wuersas Justice Ellis’ long service has been notable for his courage, 
independence of thought, integrity, and fearlessness of action, 
THEREFORE BE iT RESOLVED by the Florida State Bar Association, that 
Justice Ellis is hereby commended for his invaluable services on the 


Supreme Court of Florida and his work held up as an example and inspi- 
tation for his successors. 


In witness wurrror, the undersigned in the name of and by the | 
authority of the Frorrpa Starz Bax Association, have hereunto affixed 
their hands and seals this the seventh day of May, A.D. 1938. 


Sesretary-Treasaver 


ERE 


In compliance with the resolution passed by the Hollywood Convention, the above 
certificate was prepared, framed, and presented to Judge Ellis 
in open court September 20, 1938 


= 
EX iv 
BAR ASSOCAATION . 
¥ 
As 
a | 
ATTEST: 
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Glorida State Bar Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


Ed R. Bentley, President John Dickinson, Secretary-Treasurer 
Richard H. Hunt George W. Coleman J. Velma Keen 
Harold B. Wahl Martin Caraballo 


Splendid Committee Activities Shown by a Typical 
Announcement by the Committee on Unau- 
thorized Practice of the Law by Alfred 
P. Marshall of Clearwater 


The full letter of Mr. Marshall calling the committee to meet is reproduced below 
as a fine example of committee interest. 


August 9, 1938 
Re: Unauthorized Practice. 


“Herewith I attach copies of information forwarded me by President Ed relative 
to matters which he feels should be handled by our unauthorized practice committee. 


“Due to the fact that it is so difficult to satisfactorily dispose of matters of this 
kind by writing, I am taking the liberty of calling a meeting of the unauthorized 
practice committee to be held in Clearwater at my home on Friday evening and 
Saturday morning, August 19th and 20th, 1938. 


“The program for this meeting will be somewhat as follows: 


Friday evening, 6:30 P. M. 
Dinner at Clearwater Yacht Club. 


Friday evening, 8:00 to 10:00 P. M. 
General discussion of committee affairs. 


Friday night, you will be housed in my home so do not make any hotel 
reservations. 


Saturday morning, 8:00 A. M. 
Breakfast in my home as my guest. 


Saturday, 12:00 noon. 
Luncheon in my home as my guest. 


Saturday afternoon, return to your homes, stay for a swim in the gulf, 
golf at the Clearwater Country Club, or any other local amusement in 
which you may wish to indulge. 


“My wife and I extend to you a cordial invitation to be our guest in the hope 
that you may combine business with pleasure to the general welfare of our 
profession. 


“Please advise me as soon as possible, when to expect you and also bear in mind 
that we would be glad to have you as early Friday afternoon as you ean get 
here in the event that you wish to play golf or to take a swim.” 


Mr. Bart A. Riley, chairman of the Criminal Code Committee, recently held a two- 
day session of his committee in Jacksonville. He is now sending daily bulletins to the 
members of his committee relative to the various sections of the proposed bill. 
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FLORIDA HAD LARGE DELEGATION 
AT AMERICAN BAR CONVENTION 


Twenty-nine Florida lawyers attended 
the convention of the American Bar Asso- 
ciation in Cleveland late in July. Frank 
P. Fleming, American Bar Associate dele- 
gate from Florida, and Ed R. Bentley, 
delegate from the Florida State Bar Asso- 
ciation, sat as members of the House of 
Delegates. 


Giles J. Patterson was elected the ABC 
delegate from Florida for the next three 
years, and Raymer F. Maguire was elected 
vice president of the section on bar activi- 
ties, one of the leading section of the Asso- 
ciation. 


Following is a list of those who attended 
from Florida: 


Baynard, Robert Seabrook, St. Petersburg 
Bentley, Ed R., Lakeland 
Broetzman, Marie C., Jacksonville 
Carter, George B., Orlando 

Dell, Sam T., Jr., Gainesville 
Dickinson, John, St. Petersburg 
Ferguson, D. Niel, Ocala 
Fleming, Francis P., Jacksonville 
Fowler, Cody, Tampa 

Gibbs, Geo, Couper, Tallahassee 
Henderson, R. A., Jr., Fort Myers 
Julian, L. S., Miami 

Lazonby, J. Lance, Gainesville 
Lively, Laban G., Tampa 

Loftin, Scott M., Jacksonville 
Long, Martin H., Jacksonville 
McCarthy, Edward, Jr., Jacksonville 
Maguire, Raymer F., Orlando 
Marshall, W. S. Tallahassee 
Patterson, Giles, J., Jacksonville 
Peeler, C. B., Jacksonville 
Phillips, Herbert S., Tampa 
Shackleford, R. W., Tampa 
Shackleford, T. M., Jr., Tampa 
Vann, Mary C., Miami 

Wahl, Harold B., Jacksonville 
White, Morris E., Tampa 

Worth, C. Edmund, Tampa 
Yonge, J. E., Miami 


COMMON LAW RULES COMMITTEE 
WANTS SUGGESTIONS 


Claibourne M. Phipps, chairman of the 
Committee on Common Law Rules, has re- 
quested that all interested attorneys in the 
state write their views as to whether they 
have found any necessity for changes in 
the new Common Law Rules, and also 
whether they believe that the committee 
should attempt to have any changes made 
in the statutory regulations of procedure, 
and also whether they think we should con- 
tinue under our present practice or wheth- 
er we should attempt to adapt our com- 
mon law practice to the new Federal Rules. 


Your suggestions should be addressed 
to Mr. Phipps, P. O. Box 1196, Tampa 
Florida, who will give full consideration to 
the suggestions made by you. 


THEY TELL ME THAT 


R. Pope Reese of Pensacola has been ap- 
pointed by Governor Fred P. Cone to sue- 
ceed the late C. Moreno Jones as Judge of 
Eseambia County Court of Record. 


H. L. Sebring, Judge of the 8th Judi- 
cial Cireuit, has become Vice President of 
the University of Florida Alumni Assoei- 
ation. L. C. Croftin, Titusville Attorney, 
takes over the presidency. 


Harry E. King, attorney at Winter Ha- 
ven, has been named President of the Jun- 
ior Chamber of Commerce of that city. 


Mrs. Mada Fraser Badcock is the newly 
elected Municipal Judge of Lake Wales. 


JUDGE ELLIS PRESENTS LAW 
LIBRARY TO STETSON 
UNIVERSITY 


President W. S. Allen of Stetson Uni- 
versity has announced that Chief Justice 
W. H. Ellis of the Supreme Court, who 
retires from the bench at the end of this 
year, has presented his law library to Stet- 
son University. 

Dean Paul E. Raymond of the Law Col- 
lege has expressed appreciation of the gen- 
erous gift, which will be arranged to make 
aceessible to students and teachers. 


Judge Ellis is an honorary alumnus of 
Stetson University. 
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SEVEN NEW FLORIDA LAWYERS 
OUT OF FORTY-THREE 
APPLICANTS 


Forty-three applicants took the June, 
1938, bar examination and seven made 
passing grades. 


In line with the request of the Holly- 
wood convention, the Secretary of the 
State Board of Law Examiners has fur- 
nished the following information as_ to 
those who passed: 


Sydney S. Bergson, 45 S.W. 12th St., 
Miami, Florida — Eight years of grade 
School, four years of high school. Two 
years at Columbia University. 1 year at 
Cumberland University, Lebanon, Tennes- 
see, received L.L.B. degree at Cumberland. 
Studied law for period of two years in 
office of M. M. Margalis, Miami, Florida. 

James Joseph Curran, 41-43 Paterson 
St., New Brunswick, N. J.—Eight years 
of grade school; four years high school; 
four years Rutgers University; attended 
New Jersey Law School, three years, L.L.B. 
degree conferred. 

Daniel Warren Davies, 303 Finance 
Bldg., Newport, Ky. — Nine years grade 
school; four years high school; Y.M.C.A. 
Evening, Cincinnati, Ohio (then known as 
McDonald Law School) three years, L.L.B. 
degree conferred. 


James Edwin Edwards, Edwards Bldg., 
Cocoa, Florida—Eight years grade school ; 
four years high school; University of Tex- 
as two years, A.B. degree; George Wash- 
ington Law School three years; studied 
law eleven months in office of Gus C. 
Edwards, Attorney at Law. 

Miss Rosa Cox Russell, 212 S. Palafox 
St., Pensacola, Florida—Eight years grade 
school; four years high school; four years 
Randolph Macon Woman’s College; 1 year 
Tufts College, Boston, Mass.; Cumberland 
Law School, Lebanon, Tenn., one year, 
L.L.B. degree; University of Florida, one 
year. 

Nathan Sater—His report is in the hands 
of a member of the Board so the education- 
al qualifications of this applicant are not 
available. 


Carmon N. Sells, 707 Crenshaw St., 


Tampa, Florida—Nine years grade school; 
four years high school; Jefferson School 
of Law, Louisville, Ky., one year; St. 


Xavier’s College of Law, Cincinnati, Ohio, 
one semester (1923-23). Studied law one- 
half year at Newport, Kentucky in the 
office of Blaine MeLaughlin (in law of- 
fice) (1929). One year consecutive study 
in the office of R. J. Duff. 


FLORIDA LAWYERS ON ABA 
COMMITTEES 


Under the new administration of the 
American Bar Association the following 
Florida lawyers have received appoint- 
ments on important committees: 


Cody Fowler, Tampa, Admiralty and 
Maritime Law; 


J. E. Yonge, Miami, Aeronautical Law; 


Robert H. Anderson, Jacksonville, 
Amendments and Legislation Relating to 
Child Labor; 


Giles J. Patterson, Jacksonville, Cooper- 
ation Between the Press, Radio and Bar 
as to Publicity Interfering with Fair Trail 
of Judicial and Quasi-Judicial Proceed- 
ings: 

John D. Harris, St. Petersburg, Judicial 
Salaries; and 

T. M. Shackleford, Jr., Tampa, Legal 
Publications and Law Reporting. 


DR. RAYMOND BECOMES DEAN OF 
STETSON LAW SCHOOL 


Dr. Paul E. Raymond has returned to 
Florida from Washington, D. C., where he 
has been serving as special assistant to 
the Attorney General of the United States, 
and associate editor in charge of the At- 
torney General’s report on parole, to be- 
come Dean of the College of Law of Stet- 
son University. 


Dr. Raymond holds the highest legal de- 
gree of Doctor of Juridicial Science from 
Harvard University. He received his B. 
S. degree from the University of Iowa in 
1927; his J. D. degree in 1930, LI.M. in 
1931, and his S. J. D. in 1932 from Har- 
vard, 


He was an instructor in the Stetson Law 
School in 1932-33 and left to become an 
instructor in the Law College of the Uni- 
versity of Oregon, but returned to Stetson 
in 1934, 
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BOOK REVIEW 


Enlarged debtor relief provisions and 
strengthened criminal provisions character- 
ize the new Bankruptcy Act which comes 
effective on the 22nd day of next month 
(September 22, 1938). The new bank- 
ruptey law, known as the Chandler Act, 
is the first major revision of the bank- 
ruptey laws in forty years, and it con- 
tains some of the most drastie changes in 
the history of bankruptey practice. 


The new Chandler Act embodies more 
than important changes. Nearly every 
section of the law has been amended and 
many new provisions have been added. 
Almost the entire structure of bankruptey 
procedure has been improved, speeded up, 
and simplified so that liquidation and ad- 
ministration will be hastened. Another 
important feature of the act is that it is 
notably free from provisions designed to 
advance special interests. 


Prentice-Hall has prepared a 112 page 
booklet ($1.00) containing a complete ver 
batim reprint of the Chandler Bili. Every- 
one interested in or affected by bankruptey 
or bankruptcy procedure should secure a 
copy of this booklet. 


CHANGES IN LAW FIRMS 


Robert J. Boone, Harold G. Jones and 
H. Frost Bailey have formed a_partner- 
ship under the name of BOONE, JONES 
AND BAILEY with offices in the Con- 
gress Building, Miami. 


Mr. Boone was formerly of the firm 
of Boone & Boone, and Mr. Jones, tax con- 
sultant, was formerly in partnership with 
the late P. R. G. Sjostrom. Mr. Bailey is 
recently from Chicago where he was a 
practitioner. 


Norman C. Abbott of Lakeland and Hu- 
bert C. Smith of Kissimmee, both 1938 
graduates from Stetson University, have 
formed a partnership known as ABBOTT 
AND SMITH with offices in the Sweet 
Building, Fort Lauderdale. 


William G. Lantaff has become a mem- 
ber of the firm of CASEY, WALTON & 
SPAIN with offices in the Congress Build- 
ing, Miami. 

Osear J. Keep is an associate. 


Pat A. Cannon and John G. Simms have 
formed a partnership under the name of 
CANNON & SIMMS for the general prac- 
tice of law with offices in the Ingraham 
Building, Miami. 


W. D. Jobe and Edwin L. Jones have 
formed a partnership under the name of 
JOBE & JONES with offices in the Flori- 
da Theatre Building, Jacksonville. 


James C. Hunter, Tavares, who was 
awarded by the Phi Alpha Delta a certifi- 
cate of distinction as the highest ranking 
senior at the University of Florida Law 
School for 1938, has joined his father, J. 
W. Hunter, States Attorney, and his 
brother, W. B. Hunter, in a partnership 
to be known as HUNTER, HUNTER & 
HUNTER with offices in Tavares. 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


JACKSONVILLE 
FLORIDA 
room ath private buh bath (no 


All Outside Rooms---No Court 
Circulating Ice Water in every room 


77 Rooms-- Single with Private Bath $2.00 
44 Rooms - $2.50 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 
11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 
Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 


—— 
J 3 
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LIFE’S RECORDS CLOSED 


J. WALTER KEHOE 


J. Walter Kehoe, Sr., 67, widely known 
Miami attorney, died on August 20, 1938, 
at his home in Coral Gables. 


Mr. Kehoe practiced law in Florida for 
42 years, coming from Alabama to Mari- 
anna, Florida, when he was a child, and 
moving to Pensocola in 1906. 


He served as State Attorney at Pensacola 
for 12 years and as Congressman from 
that district from 1917 to 1919. In 1925 
he moved to Miami and represented Dade 
sounty in the 1931 legislature. 


He is the father of J. Walter Kehoe, Jr., 
John Kehoe and Miss Minnie Kehoe, all 
lawyers. 


HENDRICKS JENNINGS QUINCEY 


H. J. Quincey, 61, an attorney of West 
Palm Beach, died September 11, 1938, at 
his home. 


Mr. Quincey went to West Palm Beach 
15 years ago from Georgia and served as 
city attorney in the period immediately fol- 
lowing the collapse of the boom. 


He was born in Levyville, Florida and 
taught school in West Florida and Georgia. 
Receiving his law degree from the Uni- 
versity of Georgia, Mr. Quincey began his 
practice in Ocilla, Georgia, later practicing 
at Fitzgerald, Georgia. 


C. MORENO JONES 


Judge C. Moreno Jones, 73, of Pensa- 
cola, who had presided over Escambia 
County’s Court of Record for 21 years, 
died on June 7th. 


Eleven members of the Pensacola Bar 
paid tribute to him in brief addresses in 
a memorial meeting held in the Court Room 
on July 11th at the time Judge R. Pope 
Reese took the oath of office as his suc- 
cessor. 


KERFOOT BRYANT 


Kerfoot Bryant, prominent young Lake- 
land attorney, 37 years of age, died on 
August 27th. 


Mr. Bryant was born in Polk County. 
After graduating from the Lakeland High 


School, he took his LL. B. from the Law 
Department of Stetson University. He was 
a member of the Kappa Phi and Phi Alpha 
Delta fraternities, a Mason, past exalted 
ruler of Lakeland Lodge of Benevolent and 
Protective Order of Elks, and president of 
the Polk County Young Democratic Club. 


He was a member of the firm of Bryant 
and Trantham of Lakeland. 


SELWYN IVES 


Selwyn Ives, Highlands County Judge, 
was killed on August 13th when his auto- 
mobile was struck by a train while he was 
en route to his home in Sebring. 


Mr. Ives, 30-year-old bachelor, was 
Highlands County campaign manager for 
Senator Claude Pepper during the May 
primary, and also had charge of Governor 
Cone’s campaign in 1936. 


He was a prominent alumnus of the Uni- 
versity of Florida. 


C. C. SELLERS 


C. C. Sellers of Panama City died the 
first week in August in Cottonwood, Ala., 
where he had gone to the resort for his 
health. 


Mr. Sellers had practiced law for a num- 
ber of years in Panama City. 


STETSON UNIVERSITY TO CONDUCT 
“LEGAL AID CLINIC” DURING 
NEXT TERM 


The Stetson University College of Law 
will conduct a “legal aid clinic” this year 
to provide legal assistance to persons un- 
able to obtain professional services. 


Organized in cooperation with the com- 
mittee on ethics of the Volusia County Bar 
Association, the clinic is designed to give 
students practical instruction in the prep- 
aration and trial of cases. 


“We are trying to make our training 
conform to the needs of the practice,” said 
Dr. Paul E. Raymond, who will become 
Dean of the law college this fall. “All 
questions of practice, pleading and pro- 
cedure are governed by the laws of Flor- 
ida.” 
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Junior Bar Section 
OFFICERS AND EXECUTIVE COUNCILMEN: 
Harold B. Wahl, President Wm. P. Simmons, Jr., Secretary-Treasurer 
E. Dixie Beggs, Jr. Hayford O. Enwall Ben C. Willis 


Culver Smith Hugh L. McArthur 
Henry C. Berg 


DISTRICT CHAIRMEN - EACH JUDICIAL CIRCUIT 


1st Cireuit 


2nd 


A. G. Campbell, Jr. 


DeFuniak Springs 


- Richard J. Gardner Quiney 
Sali ” W. Brantley Brannon Lake City 
4th ” Donald K. Carroll Jacksonville 
5th ” John Marshall Green Ocala 
Gh  ” John Mercer Brown St. Petersburg 
— * E. Willard Howatt St. Augustine 
8th ” Winston E. Arnow Gainesville 
%h ” T. T. Oughterson Stuart 
10th ” Vernon C. Rawls Lakeland 
mm * William C. Lantaff Miami 
2h ” Parker Holt Fort Myers 
” Neil C. MeMullen Tampa 
14th ” James N. Elliott Panama City 
15th ” Russell O. Morrow West Palm Beach 


COMMITTEE MEMBERS 1938-19389 


Membership Committee: 


C. C. Howell, Jr., Jacksonville 
Chairman 


S. T. Dell, Jr., Gainesville 
Bert Lane, Pensacola 

Hugh MaeMillan, Daytona Beach 
John W. Prunty, Miami 


Law Book Committee: 


J. Lance Lazonby, Gainesville 
Chairman 

Alex Akerman, Jr., Tampa 

E. Dixie Beggs, Jr., Pensacola 

Atwood Dunwoody, Miami 

J. D. Hobbs, Jr., Deland 

Charles W. Luther, Daytona Beach 

William A. McRae, Jr., Jacksonville 

Julius F. Parker, Tallahassee 

Harry W. Stewart, West Palm 
Beach 

Joel R. Wells, Orlando 


Unification Committee: 


John Dickinson, St. Petersburg 
Chairman 

John C, Ausley, Tallahassee 

John W. Donahoo, Jacksonville 

W. O. Mehrtens, Miami 

Robert J. Pleus, Orlando 


Unauthorized Practice of Law Committee: 


Clyde H. Wilson, Sarasota 
Chairman 

William A. Gillen, Tampa 

Donald DeHoff, Jacksonville 

Melbourne L. Martin, Miami 

Churehhill Mellen, Pensacola 


Small Claims Court Committee: 


Miss Mary C. Vann, Miami 
Chairman 

Henry H. Taylor, Jr., Key West 

George W. Thames, Jacksonville 

Wn. K. Whitfield, Tallahassee 

John K, Woolslair, Fort Myers 
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JUNIOR BAR NEWS ITEMS 


The membership committee is preparing 
to conduct its annual drive for new mem- 
bers for the Association and will be as- 
sisted by the District Chairmen. 


The Law Book Committee is working on 
a plan to place into effect the “Wisconsin 
System” for publishing by the State of 
all the state statutes, annotated. 


The Unauthorized Practice of Law Com- 
mittee is a new one for the Junior Bar 
Section, and will be expected to cooperate 
with the State Bar Committee of the same 
name in the important service that can 
be rendered in this field. 


The Small Claims Court Committee is 
also a new one, and was appointed to study 
the workings of such courts elsewhere, 
the need for such a court in Florida, and 
the advisability and practicability of es- 
tablishing such a court here. 


Harold Wahl headed a delegation of sev- 
eral to the American Bar Association in 
Cleveland where they represented our 
section at the meeting of the Junior Bar 
Section of the national association. 


The next meeting of the Executive Coun- 
cil of the Section will be held in Gaines- 


ville on October 15. 


Local Bar Associations 


TAMPA-HILLSBOROUGH BAR 


The Tampa-Hillsborough Bar Associa- 
tion has succeeded in getting approval of 
a $2000 appropriation as a beginning in the 
establishment in the Court House of a Law 
Library, as authorized in the 1937 Legis- 
lature. 


ST. JOHNS COUNTY BAR 


The St. Johns County Bar Association 
held its September meeting in the form of 
a luncheon at the Sea Gull on Anastasia 
Island. 


P. R. Perry is president and Frank G. 
Howatt is secretary. 


PALM BEACH COUNTY BAR 


The Palm Beach County Bar Association 
has been having regular monthly meetings 
throughout the summer. 


JACKSONVILLE BAR 


Members of the Jacksonville Bar Asso- 
ciation on September 11 informally wel- 
comed and entertained a group of Cuban 
lawyers now on a tour of the Eastern 
United States. 


MARION COUNTY BAR ASSOCT- 
ATION 


Wallace Sturgis has been elected presi- 
dent of the Marion County Bar Associa- 
tion, succeeding A. P. “Sam” Buie. 


W. E. Smith was named vice-president 
and D. R. Smith was re-elected secretary- 
treasurer. L. W. Duval and J. M. Smith, 
Jr., were named to the executive committee. 


JACKSONVILLE BAR ASSOCIATION 


Seott M. Loftin, former United States 
Senator and past president of the Ameri- 
can Bar Association, was the speaker on 
July 14th before the Jacksonville Bar As- 
sociation, 


Mr. Loftin who was introduced by John 
E. Matthews spoke on the subject of Fed- 
eral Court Practice Rules. 


PALM BEACH COUNTY BAR 
ASSOCIATION 


D. H. Redfearn, newly elected president 
of the Dade County Bar Association, was 
the guest of honor and principal speaker 
at the regular monthly meeting of the Palm 
Beach County Bar Association on July 
11th. 
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FLORIDA’S 
FINEST HOTELS 


ROBERT KLOEPPEL HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 
GEORGE 


WONDER HOTEL 
of THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL NO INCREASE j 
FLAGLER EVERY MODERN 


JACKSONVILLE CONVENIENCE... 
GARAGE DIRECTLY CONNECTED 
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ROBERT KLOEPPEL- HOTELS 
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: No matter what part of Florida you’re planning 
: to visit ... no matter how much or how little 
you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 


: Tampa 
: LAKELAND \ 
E TERRACE 
Lakeland BRADENTON 
DIXIE COURT 
W. Palm Beach SARASOTA , 


PUNTA GORDA 

Open Dec. Ist---Apr. 16th BOCA GRANDE : 
Bradenton 

SARASOTA i 

TERRACE 
Sarasota EVERGLADES 
Everglades 
CHARLOTTE 
: HARBOR 
: Punta Gorda Ee 


GASPARILLA INN 
Boca Grande 


EVERGLADES INN 
Everglades 


USEPPA INN 
Useppa Island 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . .. Collier 
hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address Individual hotel managers or 


COLLIER FLORIDA COAST HOTELS 
HOTEL TAMPA TERRACE 745 FIFTH AVENUE 
TAMPA, FLA, NEW YORK, N. ¥. 
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Lhe Horida National Bank 
wishes lo call your altention to the 
Trust Department 
ofthe Bank 
acts as Executor ox Administrator of Cstales, and 

nenders all forms of Teust 

The protection of the and proper 

cooperation with the Members ofthe Bax 
ofour Trust Dofprantment 


Vice Duesidontand Trust Officer 


Ue, 


COMPILED GENERAL LAWS of FLORIDA 
ANNOTATED EDITION, 12 Vols. 


WITH 1938 POCKET PARTS 


ENCYCLOPEDIC DIGEST of 
FLORIDA REPORTS 


15 VOLS., WITH 1938 POCKET PARTS 


@ Price and detailed information 
mailed on request. 


JOHN M. ELLIOT 
Florida Representative 


THE HARRISON COMPANY 


Law Book Publishers 
151 Spring Street N. W. Atlanta, Georgia 


SERVING THE LEGAL PROFESSION SINCE 1908 
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